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Section 1 - Background 

1.1 Introduction 

The Hi-Desert Water District (District) will use the progressive design-build contracting method to deliver 

its Phase II Wastewater Collection System project (Project) and is employing a two-step procurement 

process for selecting the entity that will serve as the Progressive Design-Build Entity (PDBE) for the 

Project.   

This Request for Proposals (RFP) represents the second step of the procurement process and establishes the 

process for soliciting and evaluating Proposals from those entities shortlisted as part of the Statement of 

Qualifications (SOQ) process, as identified in Section 1.3 below. The purpose of the Proposal is to 

demonstrate the qualifications, competence, and capacity of the Respondent to perform the work and 

provide the services described in this RFP, in conformity with the requirements of this RFP. The Proposal 

shall demonstrate the qualifications and experience of the Respondent and of the particular staff to be 

assigned to this Project. It should also specify a specific approach that will meet the RFP requirements. The 

Proposals will be reviewed and evaluated in accordance with this RFP. 

The award of a contract will be subject to the terms and conditions of the RFP. This RFP is not a tender or 

an offer. The Successful Respondent will be expected to execute the Contract included in this RFP, or as 

modified by Addendum to this RFP. 

Each Respondent must be thoroughly familiar with the scope of work and performance requirements 

discussed in this RFP. The District may disqualify any Respondent that fails to demonstrate such familiarity 

in its Proposal. 

1.2 Purpose 

This RFP details the Project description and includes function, program, design, performance, schedule, 

and cost criteria that will be the basis for design and construction services. These requirements include 

PDBE selection procedures and post-selection instructions to guide the Project delivery process through 

completion.  

The RFP requirements specified herein are directed to all members of the Respondent including architects, 

engineers, other consulting design professionals, general construction contractors, and other contracts 

engaged to design and/or construct the new facilities. This RFP is not intended to inhibit or limit the 

creativity of architects, engineers, or design professionals engaged by the PDBE in any way. Rather, it is 

intended to facilitate the design and construction process by providing all members of Respondent with a 

clear understanding of the District’s requirements and expectations. 

1.3 Respondents 

The District is soliciting proposals from the following entities (“Respondents”), listed in alphabetical 

order: 

• Sukut Construction / West Coast Civil 

• W.A. Rasic Construction / Willdan  

Each Respondent is reminded that it was shortlisted based on the combined qualifications of the Progressive 

Design-Build Team (PDBT) submitted in its SOQ. Any Respondent submitting a Proposal with a PDBT 

from which members listed in the Respondent’s SOQ have been removed, unless otherwise specified or 

allowed in the RFP, may be rejected. 
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1.4 Contracting Approach 

The PDBE’s scope of work for the Project will be performed in two stages, under a single Progressive 

Design-Build Services Contract (PDB Contract) between the District and PDBE. This RFP contains a draft 

of the PDB Contract and how the Respondents may provide comments on the draft. The two stages are 

generally described as follows: 

• Stage I (Preconstruction Phase): Stage I services (or “Preconstruction services”) will include: (a) 

performing design development; (b) performing other pre-construction services; (c) preparing, 

submitting, and negotiating a Guaranteed Maximum Price (GMP) for Stage II services; and (d) 

completing the entirety of the Project’s design.   

• Stage II (Construction Phase): Stage II services (or “Construction services”) will include 

constructing the improvements, as well as performing post-construction tasks.  Stage II services 

will only proceed if the GMP is accepted by the District, after which the PDBE and the District 

shall enter into an amendment to the Contract for PDBE’s performance of Stage II Services.  The 

District reserves the right to not accept the GMP at their sole discretion. 

 

The PDBE’s proposal shall include a schedule and approach to achieve the schedule. If the PDBE 

determines that multiple construction packages are necessary, the PDBE may need to provide separate 

design submittals for each construction package. All Stage I services shall be performed under the PDB 

Contract, regardless of the number of construction packages.   

 

The District is seeking additional funding for the Project and may extend the scope of services presented in 

this RFP.    

1.5 District's Objectives 

The District’s objectives for delivery of the Project are as follows: 

• Sewer Connections:  Maximize the amount of sewer connections and the amount of wastewater 

that will be collected by the new sewer facilities within the District’s available funding budget.     

• Quality: Provide appropriate quality control measures for both design and construction that will 

result in a reliable, low-maintenance sewer system.      

• Cost: Obtain the most cost-effective design and construction that will optimize the amount of sewer 

connections and total cost of ownership (i.e., life-cycle cost) for the District. 

• Schedule: Achieve the scheduled completion dates for design and construction of the Project. 

• Operations and Maintenance: Optimize the design to minimize or eliminate the need for sewer 

pump stations and force mains.  Minimize disruptions to existing water or sewer service.       

• Easements: Minimize the number of pipelines that require utility easements on private property 

• Package Treatment Plants: Eliminate existing package treatment plants.      

• Public:  Provide a safe and effective project that minimizes nuisance impacts to the public. 

• Risk: Achieve an optimal balance of risk allocation between the District and the PDBE. 

• Safety: Implement an effective safety program incorporating industry best practices. 

• Accountability: PDBE to provide for a single point of accountability for performance of all services 

under the PDB Contract. 
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• Collaboration: Provide for coordinated design development, with the PDBE eliciting District input 

in a manner that preserves PDBE’s sole responsibility for the achievement of Project performance 

objectives while meeting District objectives associated with cost, quality, operations, and 

maintenance. 

1.6 Project Reference Documents 

Attachment B (Project Reference Documents) is being provided for the purpose of giving Respondents 

background information about the Project and for obtaining Proposals for the Project. To the extent that 

any Project Reference Document includes design solutions or related information, such information does 

not necessarily represent the optimal or specific Project features that are included in the Minimum Scope 

of Services (Section 1.7 of this RFP) or that the PDBE will be required to develop in response to this RFP 

or under the PDB Contract. 

1.7 Minimum Scope of Services 

Attachment D (Minimum Scope of Services) is being provided to: (a) provide sufficient information to 

convey the intent, goals, criteria, and objectives of the Project; and (b) permit the Respondent to: (i) 

assess the scope of work; and (ii) submit a proposal. Proposals shall be based upon compliance with the 

requirements identified in the Minimum Scope of Services and the RFP. Notwithstanding the content of 

the design parameters and criteria in the Minimum Scope of Services, Respondents have the discretion, 

using their best technical judgment, to enhance the scope of services and submit innovative approaches 

that provide the optimal solution to the Project’s objectives. 

 

Respondents shall promptly report in writing to the District any conflict, ambiguity, or discrepancy that 

Respondent discovers in the Minimum Scope of Services. Neither the District, the District’s 

Representative (NV5), nor any consultant working by or through District shall have any responsibility for 

errors or misrepresentations resulting from a Respondent’s use of an incomplete set of the Minimum 

Scope of Services, or failure to comply with the Minimum Scope of Services as stated herein.  

 

The District considers the data provided in the Minimum Scope of Services to be reliable data. 

Respondents should evaluate the data and make a determination as to whether or not it considers this data 

to be: 

 

1. Sufficient for the purpose of developing the Project design under the PDB Contract; or 

2. Must be amended or enhanced for the purpose of developing the Project design under the PDB 

Contract.  

Respondents shall identify costs for additional services for the enhancement of the data, based on the 

Respondent’s determination above.  

1.8 Progressive Design-Build Services Contract 

The Respondent understands that neither this RFP nor the Proposal shall constitute a contract with the 

District. No contract is binding or official until Proposals are reviewed and accepted by appointed District 

staff; approved through the appropriate level of authority within the District; and an official contract is duly 

executed by the parties. 

Attachment E (Progressive Design-Build Services Contract [Draft]) is provided to Respondents with this 

RFP and contains what is anticipated to constitute the Progressive Design-Build Services Contract (PDB 

Contract). Each Respondent shall review this proposed document and provide comments/edits regarding 
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any aspect of such document about which it has any concern, including but not limited to terms that it 

considers ambiguous or which it believes should be modified. Such comments/edits shall be submitted to 

the District in accordance with Section 4.6 below. The District will review all comments/edits received and, 

if it deems appropriate, in its sole discretion, may modify such document through an Addendum by 

providing a revised draft PDB Contract. Respondents are on notice that the draft PDB Contract in place as 

of the Proposal Submittal Deadline is the form upon which each Proposal shall be based. Edits raised by 

the Respondents after the Proposal Submittal Deadline may only be made and accepted at the sole discretion 

of the District. Respondents are on notice that the District has no obligation to consider any proposed 

modifications after selection of the Successful Respondent, and the District’s willingness to consider a 

modification will be premised upon the District determining, in its sole discretion, that it has received fair 

value in exchange for agreeing to any modification.     

Technical Proposals and Cost Proposals should anticipate that the District and the Successful Respondent 

will contract for services under the terms in the draft PDB Contract, or as modified by Addendum.  

1.9 Defined Terms 

The capitalized terms in this RFP have the meanings as first used in the text of this RFP and as defined in 

Attachment A (Definition of Terms).  

1.10 RFP Subject to Revision 

This RFP is subject to revision after the date of issuance via written addenda (Addenda). Any such 

Addenda will be available through the District’s Website at www.hdwd.com/232/Bid-Opportunities. 

Addenda issued by the District will also be emailed to each Respondent that has provided the District 

contact information. Each Respondent is solely responsible for obtaining all Addenda prior to submitting 

its Proposal. Respondents should check the District's Project Website frequently. The District assumes no 

responsibility or liability whatsoever for the distribution of Addenda to Respondents. 

 

 
 
 
  
 

http://www.hdwd.com/232/Bid-Opportunities
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Section 2 - Project Overview 

2.1 General 

The Project includes the design and construction of an expansion of the District’s existing wastewater 

collection (sewer) system as part of the effort to eliminate the use of septic systems in the town of Yucca 

Valley due to the state septic discharge prohibition in the Warren Basin.   

The District’s existing collection system was constructed as part of the Phase I project which included the 

construction of the District’s Water Reclamation Facility (wastewater treatment plant), three sewer lift 

stations (Paxton, Kickapoo, and Barron), and approximately 78 miles of wastewater collection pipelines 

(sewer mains, trunk sewers, and force mains).   

This Phase II project will construct a wastewater collection system that will connect to the existing 

collection system and will provide sewer service to a portion of the remaining Phase II and Phase III 

planning areas identified in Attachment B (Project Reference Documents).  The PDBE, in collaboration 

with the District, will be responsible for delineating a new boundary for Phase II to provide a project that 

best meets the District's objectives and budget described in Section 1.5.  The redefined Phase II boundary 

for this design-build project is expected to include higher density areas from both Phase II and Phase III 

planning areas and is not exclusive to the original Phase II planning boundary.  As part of the respondent’s 

Proposal, the PDBE shall provide a conceptual version of the redefined Phase II boundary and collection 

system, which shall be used as the basis for determining the scope and cost of Stage I design-build services 

in accordance with the requirements of this RFP.    

The Project improvements are expected to include primarily gravity sewer infrastructure (sewer pipelines, 

manholes, laterals, and cleanouts) but some small lift stations (manhole-type) and force main pipelines may 

be required as described in Attachment B.  Other major construction work items will include traffic control 

and pavement restoration.   

2.2 Project Budget and Funding 

The District’s estimated budget for Stage II services of the Phase II design-build project is currently 

$73 million.  The District is in the process of securing funding for both Stage I and Stage II services of the 

design-build project through the State of California's Clean Water State Revolving Fund (CWSRF). 

Funding is intended to be secured by the third quarter of 2024 (approximately).  

The PDBE will be required to comply with the CWSRF requirements listed in Section 7.14 and any 

additional requirements of the executed funding agreement between the DISTRICT and the State.    

The Respondent will also be required to complete, comply with, and demonstrate Disadvantaged Business 

Enterprise (DBE) compliance with the Good Faith Efforts (GFE) to ensure that DBEs have the opportunity 

to compete for financial assistance dollars as listed in Section 7.14.   

2.3 Project Schedule 

It is anticipated that the PDB Contract will be executed in or about the third quarter of 2024. The design, 

permitting, construction, and restoration of the completed Project shall be completed no later than 

December 31, 2025. The PDBE shall determine if the project will need to be separated into multiple 

construction packages to meet the project schedule.     
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Section 3 - Progressive Design-Build Services 

3.1 General 

As noted in Section 1, the PDBE will provide services in two distinct stages. 

Stage I services generally consists as follows: 

• Develop the Project execution plan, including Project schedule.   

• Perform comprehensive geotechnical investigation and produce a geotechnical analysis report. 

• Survey, right-of-way mapping, utility mapping, and potholing.   

• Develop design criteria and a hydraulic sewer model. 

• Produce a Preliminary Design Report and cost estimate.  

• Develop the engineering design (including preparing and submitting intermediate design review 

packages) and potentially participate in value-engineering activities in conjunction with District. 

• Prepare a project cost model and provide detailed cost estimates as the design is advanced. 

• Prepare procurement plan outlining the process of procuring and contracting with subcontractors 

and suppliers. 

• Identify Project permitting requirements and initiate certain permitting activities, including any 

required environmental permits.  

• Submit and negotiate a GMP to complete the Stage II services. 

• Complete the final design.   

Stage II services generally consists as follows: 

• Procure materials, equipment, and subcontractors. 

• Secure necessary permits. 

• Construct the facilities and all appurtenances necessary to meet the Project requirements. 

• Provide training to District staff, if applicable. 

• Provide warranty coverage. 

• Provide record drawings indicating as-built conditions. 

3.2 Roles and Responsibilities 

• District: The District will cooperate with the PDBE and will fulfill its responsibilities in a timely 

manner to facilitate the PDBE's timely and efficient performance of services. District 

responsibilities generally include the following, as ultimately defined in the PDB Contract between 

the District and PDBE: 

– Review submissions and provide comments to PDBE.  The District has retained NV5 as the 

District’s Representative, who will assist the District with design reviews and other matters 

related to the Project.   

– Furnish existing studies and provide pertinent data and information regarding the Project, 

including record drawings, preliminary studies, etc. 

– Provide adequate funding. 
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– Provide access to the Project site and any necessary easements to lands belonging to the 

District. 

– Obtain the governmental approvals and permits District is responsible for and assist PDBE in 

obtaining governmental approvals and permits for which it is responsible. 

– Provide contract oversight, resident and special inspection, as well as liaison to the public. 

• PDBE: The PDBE will cooperate with the District and the District’s Representative (NV5) and 

will provide in a timely manner the Stage I (Preconstruction Phase) and Stage II (Construction 

Phase) services necessary to complete the Project scope. Stage II services will only proceed if the 

District and the PDBE reach an agreement on a GMP.  PDBE responsibilities generally include the 

following, as ultimately defined in the PDB Contract between the District and PDBE: 

Stage I Services: 

– Prepare preliminary design documents. 

– Prepare design and construction documents. 

– Conduct survey 

– Conduct geotechnical investigations. 

– Conduct potholing 

– Prepare easement documents 

– Prepare cost estimates 

– Prepare a Storm Water Pollution Prevention Plan (SWPPP), and other plans and pollution 

control measures as required by federal, state, and local requirements. 

– Obtain certain governmental approvals and permits. 

– Supervise PDBT personnel. 

Stage II Services: 

– Obtain all remaining governmental approvals and permits. 

– Coordinate with utility providers and District for supply of power, telecommunications, and 

potable water to the site if necessary.  

– Construct the Project. 

– Maintain site security. 

– Implement a Storm Water Pollution Prevention Plan (SWPPP), and other plans and pollution 

control measures as required by federal, state, and local requirements. 

– Implement quality-management procedures. 

– Implement Project health and safety practices. 

– Implement practices and activities to address Mitigation Monitoring and Reporting Program 

requirements associated with the District’s Mitigated Negative Declaration/Initial Study 

(MND). The MND and associated documents can be viewed online at 

https://www.hdwd.com/324/Environmental-Review. 

– Supervise subcontractors and PDBT personnel. 

https://www.hdwd.com/324/Environmental-Review
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Section 4 - Procurement Process 

4.1 Communication and District Contact 

The District’s sole point of contact (District’s Point of Contact or District Contact) for this RFP shall be 

Mr. Ryan Hutchins, District Services Coordinator, who shall administer the RFP process. All 

communications shall be submitted in writing by email and shall specifically reference this RFP (identify 

the e-mail in the subject line as: “Phase II Design-Build Project – RFP”). All questions or comments should 

be directed to the District Contact as follows: 

Ryan Hutchins, District Services Coordinator 

email: RyanH@hdwd.com  

No oral communications from the District Contact or other individual are binding.  All communications to the 

District Contact regarding the Project are subject to distribution to all Respondents.  No contact with District 

staff, District Board members or any public official concerning the Project during the procurement 

process is allowed.  A violation of this provision may result in disqualification of Respondent.  

4.2 Procurement Schedule 

The following table is a summary of the anticipated timeline for the events in the RFP process (all of which 

are subject to change at the District’s sole discretion): 

 

RFP Process Date Due Time (all Pacific) 

RFP Issued to Shortlisted Respondents May 23, 2024  

End RFP Inquiry Period June 5, 2024 5:00 p.m. 

Proposal Submittal Deadline July 3, 2024 1:00 p.m. 

Selection of Successful Respondent July 31, 2024  

Contract Negotiations August 28, 2024  

Board Approval and Contract Award September 4, 2024  

PDB Contract Effective Date September 9, 2024  

4.3 Inquiry Period 

The District will receive comments/edits on the RFP and the draft PDB Contract from the Respondents. 

The date for providing such comments is set forth in Section 4.2 of this RFP (i.e., End RFP Inquiry Period). 

Review comments shall be communicated to the District in accordance with Section 4.1 of this RFP. At the 

conclusion of the review comment/edit period for the RFP and the draft PDB Contract, the District will 

consider each review comment/edit and will post written Addenda in accordance with Section 1.9 of this 

RFP.  

4.4 Withdrawal of Proposals 

Respondents may withdraw a Proposal by providing a written request, duly executed by an authorized 

representative, and delivered to the District Contact at any time prior to the Proposal Submittal Deadline. 

Individuals making the withdrawal shall provide evidence of serving as an authorized representative of the 

Respondent. Proposals withdrawn by the Respondent prior to the Proposal Submittal Deadline can be 

claimed by the Respondent within ten (10) days following the Proposal Submittal Deadline. After that time, 

they will be destroyed. Submitted proposals shall not be withdrawn or modified except to the extent agreed 

to by the District during subsequent contract negotiations. 

mailto:RyanH@hdwd.com
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4.5 Validity of Proposal 

The offer represented by each Proposal will remain in full force and effect for up to a maximum of one 

hundred and twenty (120) days after the Proposal Submittal Deadline. If the Contract Award has not been 

issued to PDBE by the District within one hundred and twenty (120) days after the Proposal Submittal 

Deadline, each Respondent that has not previously agreed to an extension of such deadline shall have the 

right to withdraw its Proposal. The District may, at its sole discretion, allow a Respondent to withdraw its 

Proposal prior to that date. 

4.6 Addenda 

If any revisions to this RFP become necessary (other than changes to the Proposal Submittal Deadline), the 

District will make Addenda available, in accordance with Section 1.10 of this RFP, at least seven (7) 

calendar days before the Proposal Submittal Deadline. The District may extend the Proposal Submittal 

Deadline via addendum at any time. It is the responsibility of all Respondents to ascertain whether any 

addenda have been issued before the Proposal Submittal Deadline by checking the District's Website. 

If an Addendum is issued, Respondent must acknowledge receipt of Addendum in the appropriate 

location of the Affidavit of Authenticity Form, included in Attachment C (Submission Forms) of this 

RFP. 

All questions about the meaning, intent or any other aspect of the RFP shall be submitted in writing to the 

District Contact. Interpretations or clarifications considered necessary in response to such questions will be 

issued by Addendum to all Respondents. Questions received after the End RFP Inquiry Period date listed 

in Section 4.2 of this RFP may not be answered. Only answers issued by Addendum will be binding. Oral 

and other interpretations or clarifications will be without legal effect. 

4.7 Business Licensing Requirements 

Each Respondent is responsible for determining and complying with all applicable business licensing 

requirements necessary to complete the Project’s scope of work. The Successful Respondent shall be 

required to provide evidence to the District that it is authorized to do business in California prior to award 

of the PDB Contract.   

4.8 Designer Licensing Requirements 

Each Respondent is responsible for determining and complying with all applicable professional licensing 

requirements necessary to complete the Project’s scope of work.  

4.9 Contractor Registration Requirements 

Effective March 1, 2015, Senate Bill 854 requires the District to use only contractors and subcontractors 

on public projects that have been registered with the State of California Department of Industrial Relations. 

Thus, the Successful Respondent and its known subcontractors shall be required to provide evidence to the 

District that it possesses required registrations. Respondent shall complete and submit in Appendix A of its 

Proposal the Public Works Contractor Registration Form included in Attachment C (Submission Forms) of 

this RFP. 

The Successful Respondent shall be required to provide evidence to the District that it possesses a valid 

Class “A” Contractor's License issued by the Contractor's State License Board, prior to award of the PDB 

Contract. Each Respondent is responsible for determining and complying with all applicable contractor 

licensing and registration requirements necessary to complete the Project’s scope of work.  
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Section 5 - Proposal Submission Requirements 

5.1 Submittal Place and Deadline 

The Respondent shall submit six (6) printed copies of its Technical Proposal and one (1) electronic version 

on a USB flash drive and shall upload (1) electronic version to a share file account. The electronic version 

shall be a searchable PDF file.  The Respondent shall also submit one (1) paper document (one original) of 

its Cost Proposal submitted in a single, sealed envelope or package separate from its Technical Proposal, 

and without an electronic version included.  Proposals must be submitted physically (via mail or in person) 

to District’s Point of Contact at the following address:  

Attn: Ryan Hutchins, District Services Coordinator 

HI-DESERT WATER DISTRICT 

55439 29 Palms Hwy 

Yucca Valley, CA 92284 

Telephone confirmation of timely receipt of the Proposal may be made by calling the District’s Point of 

Contact at (760) 228-6279. Proposals must be received no later than July 3, 2024, at 1:00 p.m. Pacific 

Daylight Time. 

Each Respondent assumes full responsibility for timely delivery of its Proposal at the required location. Any 

Proposal received after the submittal deadline will be deemed nonresponsive and returned. The delivered 

packaging containing the Proposal documents must note the Respondent’s name, address, contact person(s), 

and phone number, as well as "Proposals, RFP - Design-Build Services for Phase II Wastewater 

Collection System Project” on its face. 

Oral, telephone, facsimile, telegraph, or email Proposals are invalid and will not receive consideration. No 

Respondent may submit more than one Proposal. Multiple Proposals under different names will not be 

accepted from one firm or association; in this case, the second Proposal submitted will not be considered. 

5.2 Submission Format 

The Technical Proposal must not exceed thirty (30) total pages, excluding the transmittal letter, index or 

table of contents, front and back covers, title pages/separation tabs, mark-up of minimum scope of services, 

and appendices.  Eleven-point font or larger must be used in Proposal Parts 1 through 3 except that font size 

associated with any graphics or exhibits included in Proposal may be less than eleven-point font. 

5.3 Submission Content 

The Technical Proposal must include the following information in the order listed: 

1. Transmittal Letter 

2. Part 1 – Qualifications and Experience Summary 

3. Part 2 – Project Management 

4. Part 3 - Project Understanding and Approach 

5. Appendix A – Forms for Affirmation of Compliance 

6. Appendix B – Conceptual Phase II Project Exhibit and Tables 

7. Appendix C – Project Schedule 

The content requirements set forth in this RFP represent the minimum content requirements for the Technical 

Proposal. It is the Respondent’s responsibility to present all relevant information and other materials in its 
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Technical Proposal. The Technical Proposal, however, should not contain standard marketing or other 

general materials. It is the Respondent’s responsibility to modify such materials so that only directly 

relevant information is included in the Technical Proposal. 

The Cost Proposal must include the following information: 

Part 4 – Cost Proposal 

5.3.1 Transmittal Letter 

Each Respondent must provide a Transmittal Letter following the cover that formally conveys the Proposal 

to the District. The letter must be signed by an authorized representative of the Respondent who is 

empowered to sign such material and to commit the Respondent to the obligations contained in the Proposal. 

If Respondent is a corporation or an LLC, an authorized officer shall sign his/her name and indicate his/her 

title beneath the full corporate name. If Respondent is a joint venture, an authorized representative for each 

member of the joint venture shall sign the letter, and specifically state that, if the joint venture is selected 

as the PDBE, each member will be jointly and severally liable to the District for the obligations arising out 

of the contract between the joint venture and the District. 

The Transmittal Letter should be succinct and brief and must include: (a) the name of Respondent’s 

authorized representative(s), address(es), phone number(s), and e-mail address(es); (b) the name of the 

PDBT Contractor and PDBT Designer, and (c) the identity of the individual(s) who will be the 

signatory(ies) to the contracts with the District, if awarded to Respondent, including title(s), address(es), 

phone number(s), and e-mail address(es), and the name of the Respondent’s primary contact in which all 

future correspondence from the District should be directed including the individual’s address, phone 

number and email address. The transmittal letter shall be limited to two (2) 8 ½ x 11-inch pages.  

Respondent must include within the Transmittal letter confirmation that all information previously provided 

in Respondent’s SOQ remains true and accurate by including the following statement in the Transmittal 

Letter: 

“[Insert Name of Respondent] confirms that all information provided in our SOQ previously submitted to 

the District for the Phase II Wastewater Collection System Project in response to Sections 5.3.3 and 5.3.4 

of the RFQ has not changed, and is valid, true and accurate; and confirms that all Key Personnel as 

represented in our SOQ and in our Technical Proposal will remain as part of the PDBT, in their represented 

roles, for the duration of the Project.”  

If the Respondent’s PDBT has changed from its SOQ, or if any other information provided in the SOQ is 

no longer true or accurate, then the Respondent shall provide updated information that is true and accurate. 

Respondents are reminded that if any members of the PDBT listed in the Respondent’s SOQ have been 

removed, unless otherwise specified or allowed in the RFP, Respondent’s Proposal may be rejected. 

The Transmittal Letter may include other information deemed relevant by the Respondent.  

5.3.2 Part 1 - Qualifications and Experience Summary 

In Part 1, the Respondent shall include a summary of the qualifications and experience of the PDBT, with 

emphasis on the Key Personnel. The qualifications and experience information shall focus on roles and past 

performance for projects of similar size, complexity, challenges, and functionality as the Project. The 

information provided by Respondent for this Part of its Technical Proposal is expected to be consistent with 

the information provided in the Respondent's SOQ. However, the Respondent may provide any additional 

information that it deems relevant to allow the District to evaluate its qualifications and experience. 

Respondent shall describe how the Key Personnel's qualifications and experience are applicable and 

beneficial to effectively supporting the delivery of the Project. Respondent shall describe its experience 
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with progressive design-build delivery, and open-book cost development and its experience and familiarity 

with the District and the local community. 

5.3.3 Part 2 – Project Management 

In Part 2, the Respondent shall provide a description of the approach for managing and performing its 

services during the Project. Specifically, Respondents shall provide a narrative for each item below that 

clearly describes its approach to managing the project activities, any examples from previous experiences, 

and how its approach is beneficial to meeting the District's objectives. 

Project Delivery. Respondent shall provide, at a minimum, the following information: 

1. Describe the anticipated roles and responsibilities of PDBT members, including subconsultants and 

subcontractors, during Stage I and Stage II of the Project. Include a discussion regarding the 

anticipated PDBT staff members that will be located onsite, as well as participate offsite, during 

construction. Discuss Contractor staff member involvement during Stage I, including the 

development of cost estimates.  

2. Describe which PDBT member(s) are anticipated to self-perform work, and which work elements 

are anticipated to be self-performed. Describe the Respondent’s capability to self-perform specific 

construction work elements (subject to District approval). 

Procurement and Cost Development Approach. Respondent shall provide, at a minimum, the following 

information: 

1. Describe the Respondent’s approach to developing the cost model, including the reporting and 

trending capabilities the Respondent recommends. 

2. Describe Respondent's philosophy on contingency, including the development and management 

of such contingency. 

3. Define the process the Respondent intends to use for subcontractor/supplier engagement, 

including engagement of local resources. 

4. Discuss and demonstrate the Respondent’s approach to providing for materials, equipment, and 

subcontractor cost competitiveness. Discuss key cost control steps and/or measures in both the 

design and construction of the Project. 

5. Discuss proposed means to demonstrate cost competitiveness for work that is proposed to be self-

performed.  

Schedule. Respondent shall provide, at a minimum, the following information: 

1. Describe project sequencing and provide a proposed schedule for completion of Stage I and Stage 

II services. 

2. General description(s) and sequencing graphic(s) should be included within Part 2 of the 

Proposal. Detailed Stage I and Stage II schedules should be included in Appendix C. 

5.3.4 Part 3 – Project Understanding and Approach 

In Part 3, Respondent shall demonstrate its knowledge of the Project requirements and needs, and how the 

Respondent will approach the challenges and the technical elements of the Project. Respondents shall 

provide a narrative for each item below that clearly describes its approach, any examples from previous 

experiences, and how its approach is beneficial to meeting the District's objectives. 
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Conceptual Phase II Project Boundary.  Discuss the approach that was used to develop the Respondent’s 

conceptual boundary for the redefined Phase II Project area, as described in Section 2.1, and summarize 

key elements.  An exhibit of the conceptual boundary and corresponding tables shall be provided in 

Appendix B as described in Section 5.3.7.   

Construction Packages.  Discuss if multiple construction packages are anticipated to meet the project 

schedule so that design can be completed, and construction can start earlier for certain regions of the 

project and describe the approach for separating the project into separate construction packages.          

Key Issues/Challenges. Define key issues and challenges in both design and construction of the Project. 

Describe how to mitigate potential negative impacts of each key issue and any unique approaches or 

strengths the Respondent may have relative to the issues and challenges. 

Innovative/Alternative Ideas. Discuss any innovative or alternative ideas and approaches to completing 

the design and construction of the Project. Demonstrate the Respondent's ingenuity through design 

concepts, construction materials, and construction methods to achieve the most cost-efficient project 

meeting the District’s objectives. Provide any examples of where suggested innovative or alternative 

approaches have been successfully implemented by the Respondent.  

Operations and Maintenance Considerations. Discuss how operations and maintenance costs and access 

will be considered in development of the design.  

Quality Assurance / Quality Control (QA/QC) Plan. Describe the QA/QC Plan and procedures that will 

be utilized for the Project.   

Traffic Control / Access. Discuss approach to traffic control and maintaining access to residents or 

businesses.  

5.3.5 Appendix A – Forms for Affirmation of Compliance 

Complete and provide in Appendix A the Affidavit of Authenticity Form provided in Attachment C 

(Submission Forms). 

5.3.6 Appendix B – Conceptual Phase II Project Exhibit and Tables 

The Respondent shall provide an exhibit in Appendix B that shows the Respondent’s conceptual boundary 

for the Phase II Project as described previously.   The exhibit should clearly indicate which planning regions 

would likely be included in the Project.  Refer to Attachment B for more information on planning regions.  

Appendix B shall also include corresponding tables that include estimated construction quantities for sewer 

pipelines, sewer connections, manholes, lift stations, force main pipelines, and any other relevant 

improvements based on the Respondent’s conceptual boundary.  The table shall also include the estimated 

length of easements that would be required for improvements on private property.       

5.3.7 Appendix C – Project Schedule 

In accordance with Section 5.3.3 of this RFP, Respondent shall provide in Appendix C detailed-level 

schedules for Stage I and Stage II of the Project.  

5.3.8 Part 4 – Cost Proposals 

The Cost Proposal shall be submitted, in a separate sealed envelope or package clearly marked “Cost 

Proposal,” at the same time the Technical Proposal is submitted. Cost Proposals will not be scored. 

The Respondent shall provide a cost proposal for all Stage I Design-Build Services.  No cost information 

shall be included in the Technical Proposal (including within the cover letter and appendices). If any 

specific cost information is included in the Technical Proposal, the Respondent’s Proposal may be rejected. 
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The proposal shall include the Stage I Design-Build Services Fee Summary Form, which is included in 

Attachment C (Submission Forms) of this RFP, and a detailed cost breakdown of each sub-task, including 

the task description, labor hours and hourly rates for each labor category, sub-consultant/sub-contractor 

fees, reimbursable expenses, and total fee.  The Stage I Design-Build Fee shall be the proposed contract 

amount as of the effective date of the PDB Contract, for which the PDBE is contractually obligated to 

perform the Stage I Design-Build services.   

The Respondent shall also include a completed Stage I Design-Build Services Hourly Rate Form and a 

completed Stage II Design-Build Services Markup Fees Form as part of the cost proposal.  These forms are 

included in Attachment C (Submission Forms) of the RFP. 

The Respondent shall also submit an alternative project schedule as part of the Cost Proposal which would 

provide cost savings to the District by extending the project completion date.  The alternative project 

schedule shall be based on the conceptual project boundary and tables developed by the Respondent for the 

Technical Proposal.  The alternative project schedule shall be accompanied by a brief narrative which 

describes the estimated amount of cost savings and how the alternative schedule would provide cost 

savings.  If the District can modify the project completion date, the District will consider using the estimated 

cost savings to increase the scope of the Project.     
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Section 6 - Proposal Evaluation   

6.1 General 

The Proposals will be reviewed and evaluated by the District’s selection committee (with assistance 

provided by outside advisors if desired by District) according to the requirements and criteria outlined in 

this Section 6. The selection committee will review the Proposals in confidence.  

During the Proposal evaluation process, written questions or requests for clarifications may be submitted to 

one or more Respondents regarding its Proposal or related matters. Failure to respond in a timely manner to 

any such questions or requests may be grounds for elimination of the Respondent from further consideration.  

In general, the selection process will consist of the following: 

• Step 1 – District will receive and open Technical Proposals. Cost Proposals will remain unopened. 

• Step 2 – District will review each Technical Proposal to determine if Responsiveness Requirements 

are met. 

• Step 3 – For those Technical Proposals that meet the Responsiveness Requirements, the evaluation 

criteria (Qualifications and Experience Summary, Project Management Approach, and Project 

Understanding and Approach will be reviewed by the selection committee members. 

• Step 4 - The Technical Proposals will be scored by the selection committee, Respondents ranked 

based upon the evaluation criteria.  The Respondents with the highest score and ranking will be 

selected as the Successful Respondent to enter into the PDB Contract with the District.  

• Step 5 - The Cost Proposals will be opened and used for any necessary negotiations with the 

Successful Respondent.     

6.2 Responsiveness 

Each Proposal will be reviewed to determine whether it is responsive to the RFP. Failure to comply with 

the requirements of this RFP may result in rejection of the Proposal as non-responsive. Each Response shall 

be reviewed for responsiveness in accordance with the following conditions.  

1. Timely submission (refer to Section 5.1 of RFP for the Proposal Submittal Deadline). 

2. Compliance with submittal requirements in accordance with Section 5 of RFP, including 

submission of all supporting documentation, and all information required in Section 5. 

If a Respondent fails to satisfy these conditions, the Response may be deemed non-responsive by the 

District and not considered for further review. 
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6.3 Evaluation Criteria Scoring 

The evaluation criteria are intended to allow the District to evaluate specific aspects of a Respondent’s 

Technical Proposal. Sub-factors for the evaluation criteria are listed in descending order of importance. The 

scoring of the evaluation criteria and each sub-factor (if applicable) will be based upon the rating set forth 

in the EVALUATION CRITERIA SCORING TABLE below.  Cost Proposals will not be scored. 

1. Qualifications and Experience – Demonstration of experience that Respondent’s PDBT has the 

ability to successfully complete the design and construction of the Project. 

Respondents will be evaluated based on the qualifications, experience, and past performance of 

PDBT Designer and PDBT Contractor, with the evaluation considering in particular the experience 

of Key Personnel working in similar roles to those proposed on this Project based on projects of 

similar complexity, challenges, and functionality as this Project. Respondent shall also demonstrate 

their experience and familiarity with the District and the local community.  

2. Project Management – Demonstration that the Respondent's project management approach is 

appropriate for the efficient and effective completion of the Project.  

Respondents will be evaluated on the quality, value and effectiveness of the information submitted 

by Respondent pursuant to Section 5.3.3 of this RFP. 

3. Project Understanding and Approach – Demonstration that the Respondent's project 

understanding, and approach is appropriate for the efficient and effective completion of the 

Project.  

Respondents will be evaluated on the quality, value and effectiveness of the information submitted 

by Respondent pursuant to Section 5.3.4 of this RFP. Respondents will be evaluated on the 

Respondent’s: (a) approach to meeting/exceeding the scope of services and requirements as 

represented in this RFP, the Minimum Scope of Services, and the draft PDB Contract; (b) technical 

approach for meeting District’s goals and objectives; and (c) incorporation of innovative ideas and 

cost savings measures.  

The District will evaluate and rank the responsive Proposals by scoring the evaluation criteria set forth. The 

total number of points that will be used in evaluating all of the factors is 100, allocated as shown in the 

following table. 

 

EVALUATION CRITERIA SCORING TABLE 

Criterion 
Maximum 

Possible Points 

Qualifications and Experience 50 

Project Management 25 

Project Understanding and Approach 25 

TOTAL 100 

6.4 Selection of Successful Respondent 

After the evaluation process is complete, the District will notify Respondents of the Successful Respondent.  
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Section 7 - Conditions for Respondents 

7.1 District Authority 

The District is a Special Water District in the State of California created under the Constitution of the State 

of California. The procurement process for this Project is authorized under the Hi-Desert Water District 

Code, Chapter 4.10 (Purchasing Policy). 

7.2 Conflict of Interest 

By submitting an Proposal, the Respondent represents and warrants that no Board member, officer or 

employee of the District is in any manner interested directly, or indirectly, in the proposal or in the PDB 

Contract which may be made under it or in any expected profits to arise therefrom, as set forth in Article 4, 

Division 4, Title I (commencing with Sec. 1090) of the Government Code of the State of California. The 

Respondent warrants and represents that it presently has no interest, and agrees that it will not acquire any 

interest, which would present a conflict of interest under California Government Code sections 1090 et seq. 

or sections 87100 et seq. during the performance RFQ step, the RFP step, or the performance of services 

under the PDB Contract. The Respondent further covenants that it will not knowingly employ any person 

having such an interest in the performance of the PDB Contract. Violation of this provision may result in 

the PDB Contract being deemed void and unenforceable. Additional Conflict of Interest requirements may 

apply during the term of any contract awarded. 

7.3 No Assumption of Liability 

Respondent understands that this RFP and the submission of a Proposal shall not constitute a contract with 

the District. No contract is binding or official until the Proposal from Successful Respondent is accepted 

by appointed District staff, approved by the District's Board, and an official contract is duly executed by 

the District and the PDBE. 

The District assumes no obligations, responsibilities, and liabilities, fiscal or otherwise, to reimburse all or 

part of the costs incurred or alleged to have been incurred by parties considering a response to and/or 

responding to this RFP. All such costs shall be borne solely by each Respondent and its team members. 

7.4 District's Reservation of Rights 

The issuance of this RFP constitutes only an invitation for those Respondents pre-qualified to submit their 

Proposals. The District reserves the right to determine, in its sole discretion, whether any aspect of a 

Proposal satisfactorily meets the criteria established in the RFP and the right to seek clarification or 

additional information for any Respondent submitting a Proposal. 

In connection with this procurement process, including the receipt and evaluation of Proposals, District 

reserves to itself (at its sole discretion) all rights available to it under applicable law, including without 

limitation, with or without cause and with or without notice, the right to: 

• Cancel, withdraw, postpone, or extend this RFP, in whole or in part, at any time, without incurring 

any obligations or liabilities. 

• Modify any documents at any time prior to receiving Proposals and to reject any or all Proposals. 

• To modify, amend, reissue or rewrite the RFP. 

• Modify the procurement schedule. 

• Waive deficiencies, informalities, and irregularities in a Proposal and accept and review a non-

conforming Proposal. 
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• Suspend and terminate the procurement process or terminate evaluations of Proposals received.  

• Permit corrections to data submitted with any Proposal.  

• Hold meetings and conduct discussions and correspondence, with one or more of the Respondents 

to seek an improved understanding of any information contained in a Proposal. 

• Seek or obtain, from any source, data that has the potential to improve the understanding and 

evaluation of the Proposals. 

• Seek clarification from any Respondent to fully understand information provided in the Proposal 

and to help evaluate and rank the Respondents. 

• Reject any Proposal containing exceptions, additions, qualifications or conditions not called for in 

the RFQ or otherwise not acceptable to the District. 

• Conduct an independent investigation of any information, including prior experience, identified in 

a Proposal by contacting project references, accessing public information, contacting independent 

parties, or any other means. 

• Request additional information from a Respondent during the evaluation of its Proposal. 

• To procure design and construction services for the Project by other means.  

• In the event that the RFP is withdrawn by the District or if the District does not proceed for any 

reason, the District shall have no liability to any Respondent, contractor, architect or any other 

entity for any costs or expenses incurred in connection with the preparation and submittal of a 

Proposal.  

• The District reserves the right to hold discussions and/or negotiations with any of the Respondents 

in furtherance of the District’s evaluation of any Respondents Proposals and execution of a contract 

with a PDBE. The District will hold these discussions and/or negotiations in a fair and impartial 

manner and will not communicate any confidential information from any Respondent to another 

Respondent. In the event that any questions arise from such discussions and/or negotiations that 

require clarification to or modification of the design criteria or performance requirements, the 

District will issue an addendum to all of the Respondents.  

• The District reserves the rights to incorporate any design ideas and/or construction approaches that 

are presented by the Respondents that are not selected for the Project.  

• If the final negotiation of the PDB Contract, with the highest ranked Respondent is not successful, 

the District reserves the right to terminate the negotiations and begin negotiations with the next 

highest ranked Respondent. The right shall be continued until a satisfactory PDB Contract can be 

negotiated or until the District elects to rejects all proposals. 

7.5 Risk Transfer 

The transfer, from the District to the selected Respondent, of some of the risks involved in 

undertaking the Project under the PDB Contract is inherent in the progressive design-build method 

of project delivery. The primary areas risk transfer include, but are not limited to: 

• Full knowledge and understanding of the contract documents. The PDBE shall be fully 

responsible for the understanding and interpretation of the design, and as such cannot make 

a claim against the District in this regard. 



HI-DESERT WATER DISTRICT (YUCCA VALLEY, CA) 
 

 

 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

Page 19 of 21 May 23, 2024 

• Responsibility for design errors and omissions. The PDBE shall be fully responsible for 

the technical correctness and completeness of the design documents, and as such cannot 

make a claim against the District in this regard.  

• Timely response, by all design disciplines, to questions and issues during construction. The 

PDBE shall be fully responsible for the timely interface of all design disciplines, and as 

such cannot make a claim against the District in this regard.  

• Permit processing and approvals. The PDBE shall be fully responsible for obtaining 

approvals from all jurisdictions having authority over the Project, unless otherwise 

described in the PDB Contract. 

7.6 Public Record 

All responses to this RFP become property of the District and will be kept confidential until a 

recommendation for award of a contract has been announced. Thereafter, submittals are subject to public 

inspection and disclosure under the California Public Records Act (Cal. Govt. Code Sections 6250 et seq). 

Therefore, unless the information is exempt from disclosure by law, the content of any Proposal, request 

for explanation, or any other written communication between the District and any Respondent, between the 

District and any Respondent, between District employees or consultants, regarding the procurement, shall 

be available to the public. 

If a Respondent believes any communication contains trade secrets or other proprietary information that 

the Respondent believes would cause substantial injury to the Respondent’s competitive position if 

disclosed, the Respondent shall request that the District withhold from disclosure the proprietary 

information by marking each page containing such proprietary information as confidential. By submitting 

a Proposal with portions marked “confidential,” a Respondent represents it has determined such portions 

qualify for exemption from disclosure under the California Public Records Act. A Respondent may not 

designate its entire Proposal as confidential. The District will not honor such designations and will disclose 

submittals so designated to the public.  

If a Respondent requests that the District withhold from disclosure information identified as confidential, 

and the District complies with the Respondent’s request, Respondent shall assume all responsibility for any 

challenges resulting from the non-disclosure, indemnify and hold harmless the District from and against all 

damages (including but not limited to attorneys’ fees that may be awarded to the party requesting the 

Respondent information), and pay any and all costs and expenses related to the withholding of Respondent 

information. Respondent shall not make a claim, sue, or maintain any legal action against the District or 

their directors, officers, employees, or agents concerning the withholding from disclosure of Respondent 

information. If Respondent does not request that the District withhold from disclosure information 

identified as confidential, the District shall have no obligation to withhold the information from disclosure 

and may release the information sought without any liability to the District. 

7.7 Obligation to Keep PDBT Intact 

Respondents are advised that all PDBT members and Key Personnel identified in the SOQ and Proposal 

shall remain on the PDBT for the duration of the procurement process and during the execution of the 

Project. Names of Key Personnel shall be included within the PDB Contract. If extraordinary circumstances 

require a change, it must be submitted in writing to the District Contact who will forward to the District 

General Manager, who, at his or her sole discretion, will determine whether to authorize a change, 

recognizing that certain circumstances (such as termination of employment) may occur that are beyond the 

Respondent’s control. Unauthorized changes to the PDBT at any time during the procurement process may 

result in elimination of the Respondent from further consideration. The District has no obligation to approve 

any requested change to the PDBT. 



HI-DESERT WATER DISTRICT (YUCCA VALLEY, CA) 
 

 

 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

Page 20 of 21 May 23, 2024 

7.8 Equal Opportunity 

The District hereby notifies all Respondents that it will affirmatively ensure that in any contract entered 

into pursuant to this advertisement, minority business enterprises will be afforded full opportunity to submit 

Proposals in response to this invitation and will not be discriminated against on the grounds of race, creed, 

color, national origin, ancestry, sexual orientation, political affiliations or beliefs, sex, age, physical 

disability, medical condition, marital status or pregnancy, or any other legally protected class.  

7.9 Appeal 

7.9.1 General 

The District will entertain appeals regarding this RFP process only as set forth in this Section.  

The District will not entertain appeals regarding, or reconsider, substantive scores or determinations made 

in the evaluation process.  

The District Contact will respond to an appeal in writing within seven (7) calendar days of receipt, and the 

District General Manager's determination shall be final.  

The District will review and evaluate the basis of the appeal provided and that the appeal is filed in strict 

conformity with the foregoing.  The District shall provide the Respondent submitting the appeal with a 

written statement concurring or denying the protest.  As noted above, action by the District relative to the 

appeal will be final and not subject to appeal or reconsideration.  The procedure and time limits set forth in 

this section are mandatory and are the Respondent’s sole and exclusive remedy in the event of an appeal.  

Failure to comply with these procedures will constitute a waiver of any right to further purse the appeal, 

including filing a Government Code claim or legal proceedings. 

If the District determines the appeal to be frivolous, the Respondent originating the appeal may be 

determined to be irresponsible and may be ineligible for future purchase orders/contracts. 

7.9.2 RFP Content Appeal 

Appeals may be based upon restrictive requirements or alleged improprieties in the RFP that are apparent 

or reasonably should have been discovered prior to the District’s receipt of Proposals. Such appeals shall 

be written, and hand delivered or sent via certified mail to be received by the District Contact at least 

fourteen (14) calendar days prior to the District’s receipt of Proposals. The appeal must clearly specify in 

writing the grounds and evidence on which the appeal is based.  

7.9.3 Other Appeals 

Appeals may also be based upon alleged improprieties that are not apparent in the RFP or that could not 

reasonably have been discovered prior to the District’s receipt of the Proposals. Such appeals are limited 

to: 1) the District's failure to follow its own appeal procedures set forth in this Section; and 2) other 

procedural errors in the RFP process. The appeal must clearly specify in writing the grounds and evidence 

on which the appeal is based. Such appeals shall be written, and hand delivered or sent via certified mail to 

be received by the District Contact within five (5) days from receipt of the notice from the District advising 

of the Successful Respondent.  

In order to prevail on an appeal based on alleged improprieties not apparent in the RFP as described herein, 

a Respondent must demonstrate than an error was prejudicial to the Respondent's effort to become selected 

for this Project. In other words, in order to prevail, the Respondent must demonstrate that but for the 

District's error, the Respondent would have been deemed selected.  
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7.10 Use of Information 

Regardless of whether the District awards a contract, all Proposals submitted in response to this RFP, 

including the data, information, concepts and ideas contained therein, will become the property of the 

District and the District shall have the right to use such Proposals in any manner or combination it so elects, 

without notice or the consent of the Respondent(s).     

7.11 Laws Governing Contract 

The laws of the State of California shall govern the interpretation and enforcement of the any contract 

entered into between the PDBE and the District. Legal action may be instituted only in the Superior Court 

of the County of San Bernardino, State of California or in the Federal District Court in the Central District 

of California. 

7.12 Adherence to All Local, State, and Federal Laws and Requirements 

The PDBE shall adhere to all applicable health and safety laws and regulations including, but not limited 

to, those promulgated by CAL-OSHA, FED-OSHA, EPA, State Dept. of Health Services, and County 

Environmental Health Department. 

7.13 Insurance Requirements 

The PDBE shall carry and maintain, at the successful Responder’s expense, at all times during the term of 

the PDB Contract not less than the coverage and limits of insurance set forth in the PDB Contract, which 

shall be maintained with insurers and under forms and polices satisfactory to the District. 

7.14 CWSRF Requirements 

The PDBE and its subcontractors will be required to comply with all State of California Clean Water State 

Revolving Fund (CWSRF) requirements including, but not limited to, the requirements of this Section.  

These requirements and any additional requirements of the executed funding agreement between the 

District and the State shall be included in the PDB Contract and any subcontracts.    

The Respondent is also required to comply with Section 7.14.1 for this Proposal.   

7.14.1 Disadvantaged Business Enterprise (DBE) Compliance 

The Respondent and the PDBE shall comply with the Disadvantaged Business Enterprise (DBE) 

requirements, shall complete Good Faith Efforts (GFE), and shall submit all required DBE compliance 

documents in accordance with the Code of Federal Regulations (CFR) Title 40, Section 33.301 and the 

Guidelines for Meeting the California State Revolving Fund (CASRF) Programs (Clean Water and 

Drinking Water SRF) Disadvantaged Business Enterprise Requirements that can be found at: 

https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/policy0513/dbe_complianc

e_guidelines_instructions.pdf 

The Respondent must provide evidence of DBE compliance with its Proposal for Stage I services, including 

a copy of the Respondent’s advertisement published no less than 30 calendar days prior to the Proposal due 

date.  State Water Resources Control Board (SWRCB) Forms No. 4500-2, No. 4500-3, and No. 4500-4 

must also be completed and be submitted with the Proposal.  

The PDBE shall also provide evidence of DBE compliance for applicable Stage II services prior to 

performance of said services, including a copy of the PDBE’s advertisement published no less than 30 

calendar days prior.  State Water Resources Control Board (SWRCB) Forms No. 4500-2, No. 4500-3, and 

No. 4500-4 must also be completed and be submitted to the DISTRICT.  

https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/policy0513/dbe_compliance_guidelines_instructions.pdf
https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/policy0513/dbe_compliance_guidelines_instructions.pdf
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7.14.2 Prevailing Wage 

Certain labor categories under this Project may be subject to prevailing wages as identified in the State of 

California Labor Code commencing at sections 1720 et seq. and 1770 et seq.  If applicable, employees 

working in these categories at the site must be paid not less than the basic hourly rates of pay and fringe 

benefits established by the California Department of Industrial Relations (“DIR”). Copies of the State of 

California wage schedules are available for review at www.dir.ca.gov/dlsr/. The PDBE shall pay its 

employees the general prevailing wage rates as determined by the DIR pursuant to provisions of Section 

1770, et seq., of the Labor Code of the State of California or Davis-Bacon Act wage rates, whichever is 

greater.  In addition, the PDBE shall be responsible for compliance with the requirements of Section 1777.5 

of the California Labor Code relating to apprentice public works contracts.  It shall be mandatory upon the 

PDBE to whom the PDB Contract is awarded, and upon any subcontractors, to comply with all Labor Code 

provisions, which include but are not limited to the payment of not less than the said specified prevailing 

wage rates to all workers employed by them in the execution of the PDB Contract, employment of 

apprentices, hours of labor and debarment of contractors and subcontractors. The PDBE shall be responsible 

for compliance with all DIR regulations and requirements, including reporting requirements. Additional 

information can be found at: http://www.dir.ca.gov/lcp.asp 

7.14.3 Davis-Bacon Act Requirements 

The PDBE shall comply with the Davis-Bacon Requirements for CWSRF Projects that can be found at:  

https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/2023/davis-bacon-2023-

cwsrf-non-governmental-entities-private.pdf 

Davis-Bacon Wage Rates can be found at: 

https://sam.gov/content/wage-determinations 

7.14.4 American Iron and Steel (AIS) Requirement 

All of the iron and steel products used in construction of the Project shall be produced in the United States 

(AIS Requirement), unless the PDBE has obtained a waiver from the United States Environmental 

Protection Agency on file with the State Water Resources Control Board.  For purposes of this section, the 

term "iron and steel products" means the following products made primarily of iron or steel: lined or unlined 

pipes and fittings, manhole covers and other municipal castings, hydrants, tanks, flanges, pipe clamps and 

restraints, valves, structural steel, reinforced precast concrete, and construction materials.  “Steel” means 

an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may include other 

elements. Guidance for compliance with the AIS requirement can be found at: 

https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/ais_compliance.pdf 

7.14.5 Certificate of Insurance 

The PDBE shall issue a certificate of insurance showing the State Water Resources Control Board, its 

officers, agents, employees, and servants as additional insured; and must provide the DISTRICT with a 

copy of all such certificates prior to the commencement of construction of the Project. 

7.14.6 Performance and Payment Bonds 

Prior to construction (Stage II Services), the PDBE shall furnish a performance bond and a payment bond 

(labor and materials) in favor of the DISTRICT in the following amounts: faithful performance (100%) of 

contract value; labor and materials (100%) of contract value.   

  

http://www.dir.ca.gov/dlsr/
http://www.dir.ca.gov/lcp.asp
https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/2023/davis-bacon-2023-cwsrf-non-governmental-entities-private.pdf
https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/2023/davis-bacon-2023-cwsrf-non-governmental-entities-private.pdf
https://sam.gov/content/wage-determinations
https://www.waterboards.ca.gov/water_issues/programs/grants_loans/srf/docs/ais_compliance.pdf
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7.14.7 Records Retention 

The PDBE shall maintain separate books, records and other material relative to the Project.  The PDBE 

must also retain such books, records, and other material for itself and for each subcontractor who performed 

or performs work on this project for a minimum of thirty-six (36) years after Completion of Construction. 

The PDBE must require that such books, records, and other material are subject at all reasonable times (at 

a minimum during normal business hours) to inspection, copying, and audit by the State Water Board, the 

California State Auditor, the Bureau of State Audits, the United States Environmental Protection Agency 

(USEPA), the Office of Inspector General, the Internal Revenue Service, the Governor, or any authorized 

representatives of the aforementioned.  The PDBE must allow and must require its subcontractors to allow 

interviews during normal business hours of any employees who might reasonably have information related 

to such records.  The PDBE agrees to include a similar duty regarding audit, interviews, and records 

retention in any contract or subcontract related to the performance of the Project.      

7.14.8 Scientific Integrity Policy 

The PDBE shall comply with, and require all subcontractors to comply with, EPA’s Scientific Integrity 

Policy, available at https://www.epa.gov/scientific-integrity/epas-scientific-integrity-policy, when 

conducting, supervising, and communicating science and when using or applying the results of science. For 

purposes of this condition scientific activities include, but are not limited to, computer modelling, economic 

analysis, field sampling, laboratory experimentation, demonstrating new technology, statistical analysis, 

and writing a review article on a scientific issue. 

7.14.9 Discrimination 

The PDBE shall comply with Government Code section 11135 and the implementing regulations (Cal. 

Code Regs, tit. 2, § 11140 et seq.), including, but not limited to, ensuring that no person is unlawfully denied 

full and equal access to the benefits of, or unlawfully subjected to discrimination in the operation of, the 

Project or System on the basis of sex, race, color, religion, ancestry, national origin, ethnic group 

identification, age, mental disability, physical disability, medical condition, genetic information, marital 

status, or sexual orientation as such terms are defined under California law.   

The PDBE must comply with the federal American with Disabilities Act of 1990 and implementing 

regulations as required by Government Code section 11135(b).    

During the performance of the work, the PDBE and its subcontractors must not unlawfully discriminate, 

harass, or allow harassment against any employee or applicant for employment because of sex, race, color, 

ancestry, religious creed, national origin, sexual orientation, physical disability (including HIV and AIDS), 

mental disability, medical condition (cancer), age (over 40), marital status, denial of family care leave, or 

genetic information, gender, gender identity, gender expression, or military and veteran status.  

The PDBE and its subcontractors must ensure that the evaluation and treatment of their employees and 

applicants for employment are free from such discrimination and harassment.   

The PDBE and its subcontractors must comply with the provisions of the Fair Employment and Housing 

Act and the applicable regulations promulgated thereunder. (Gov. Code, §12990, subds. (a)-(f) et seq.;Cal. 

Code Regs., tit. 2, § 7285 et seq.)     

The PDBE and its subcontractors must give written notice of their obligations under this clause to labor 

organizations with which they have a collective bargaining or other agreement.  

https://www.epa.gov/scientific-integrity/epas-scientific-integrity-policy
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7.14.10 Executive Order No. 11246 

The PDBE shall include in its contracts and subcontracts related to the Project the following provisions:  

"During the performance of this contract, the contractor agrees as follows: 

(a) The contractor will not discriminate against any employee or applicant for employment because of 

race, creed, color, or national origin. The contractor will take affirmative action to ensure that applicants 

are employed, and that employees are treated during employment, without regard to their race, creed, 

color, or national origin. Such action shall include, but not be limited to the following: employment, 

upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of 

pay or other forms of compensation; and selection for training, including apprenticeship. The contractor 

agrees to post in conspicuous places, available to employees and applicants for employment, notices to 

be provided by the contracting officer setting forth the provisions of this nondiscrimination clause.  

(b) The contractor will, in all solicitations or advertisements for employees placed by or on behalf of 

the contractor, state that all qualified applicants will receive consideration for employment without 

regard to race, creed, color, or national origin.  

(c) The contractor will send to each labor union or representative of workers with which he has a 

collective bargaining agreement or other contract or understanding, a notice, to be provided by the 

agency contracting officer, advising the labor union or workers' representative of the contractor's 

commitments under Section 202 of Executive Order No. 11246 of September 24, 1965, and shall post 

copies of the notice in conspicuous places available to employees and applicants for employment.  

(d) The contractor will comply with all provisions of Executive Order No. 11246 of Sept. 24, 1965, and 

of the rules, regulations, and relevant orders of the Secretary of Labor.  

(e) The contractor will furnish all information and reports required by Executive Order No. 11246 of 

September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant 

thereto, and will permit access to his books, records, and accounts by the contracting agency and the 

Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, 

and orders.  

(f) In the event of the contractor's noncompliance with the nondiscrimination clauses of this contract or 

with any of such rules, regulations, or orders, this contract may be cancelled, terminated or suspended 

in whole or in part and the contractor may be declared ineligible for further Government contracts in 

accordance with procedures authorized in Executive Order No. 11246 of Sept 24, 1965, and such other 

sanctions may be imposed and remedies invoked as provided in Executive Order No. 11246 of 

September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided 

by law.  

(g) The contractor will include the provisions of Paragraphs (1) through (7) in every subcontract or 

purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued 

pursuant to Section 204 of Executive Order No. 11246 of Sept. 24, 1965, so that such provisions will 

be binding upon each subcontractor or vendor. The contractor will take such action with respect to any 

subcontract or purchase order as the contracting agency may direct as a means of enforcing such 

provisions including sanctions for noncompliance: Provided, however, That in the event the contractor 

becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such 

direction by the contracting agency, the contractor may request the United States to enter into such 

litigation to protect the interests of the United States." 
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The definitions of some of the capitalized terms used in this RFP are presented below: 

Addendum or Addenda – Documentation provided by the District to Respondents to modify, add to, or clarify 

the RFP. 

District – The Hi-Desert Water District.  

Joint Venture - An association of two or more persons or businesses carrying out a single business enterprise 

for which purpose they combine their capital, efforts, skills, knowledge and/or property. Joint ventures must be 

established by written agreement. 

Key Personnel – For the purposes of this RFP, the following individuals identified in the Respondent's SOQ and 

Proposal: Project Executive, Project Manager, Design Manager, Construction Manager, Superintendent, and any 

other individual specifically identified in the SOQ and Proposal as Key Personnel.   

Minimum Scope of Services – A contract document that will be provided as part of the RFP that shall serve, in 

part, as the basis of the Shortlisted Respondents’ proposals.  

Progressive Design-Build - The Design-Build method of delivering capital projects whereby the owner has 

direct involvement in both the project concept and initial design by the PDBE prior to the establishment of either 

a lump sum or a guaranteed maximum price. 

Progressive Design-Build Services Contract (PDB Contract) – The contract, including all of its attachments, 

for Design-Build services. A draft contract is provided within the RFP. 

Progressive Design-Build Entity (PDBE) – The entity that will enter into a contract with the District and that 

will be the single point of accountability to the District for delivery of the services and the Project.  

Progressive Design-Build Team (PDBT) – The PDBT Contractor, the PDBT Designer (with the understanding 

that one or more of these entities will be the PDBE); Key Personnel; and any additional subconsultants included 

in the SOQ and Proposal. 

PDBT Contractor – The member of the PDBT having primary responsibility for construction services for the 

Project. 

PDBT Designer – The member of the PDBT having primary responsibility for design services for the Project 

and is the Engineer of Record. 

Project – The Phase II Wastewater Collection System project, and all work obligations within the PDB Contract, 

inclusive of design, construction, and obtaining governmental approvals. 

Proposal – Shortlisted Respondents’ response to the RFP issued by District, which shall consist of a technical 

proposal and cost proposal.   

Respondent – The entity shortlisted as a result of submitting a SOQ and responding to this RFP by submitting a 

Proposal, and the entity that, if selected by the District, will enter into the PDB Contract with the District for 

delivery of the Design-Build services and the Project. 

Responsiveness Requirements – The requirements set forth in Subsection 6.2 of this Solicitation that, at a 

minimum, must be satisfied (or waived by the District) in order for the Proposal to be evaluated and ranked 

according to the comparative evaluation criteria. 

Shortlist – A limited list of Respondents selected by the District to compete in the RFP process. 

Shortlisted Respondent (also, Respondent) – Those entities who submitted an SOQ in response to the RFQ 

and were invited to submit Proposals in response to this RFP. The RFP is the second step in the District’s two-

step procurement process employed to procure a PDBE for the Project. 

Successful Respondent – The Respondent with the highest total Proposal score that will be offered the 

opportunity to serve as the PDBE and enter into the PDB Contract for the Project. 
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Executive Summary
In 2007, the California State Water Resources Control Board adopted a resolution identifying the Town 
of Yucca Valley as a top priority for eliminating the use of septic systems. In 2011, the Colorado River 
Basin Regional Water Quality Control Board (Board) amended their Basin Plan to prohibit discharge 
from septic systems in Yucca Valley. Because of these measures, Hi Desert Water District (District) is 
implementing the Wastewater Reclamation Project and will become the local sewer agency. The 
Wastewater Reclamation Project is a program to design, construct, and operate a wastewater collection 
and treatment system. 
The District will own and operate the proposed wastewater collection and treatment system.  The 
District contracted Montgomery Watson Harza (MWH) to prepare a wastewater master plan (Master 
Plan) for the Town of Yucca Valley, which was adopted in 2009. The design and construction of the 
system is separated into three phases. Phase I, designed by Atkins, is currently under construction and 
is scheduled for completion during the first quarter of 2021.  The District has also contracted Atkins to 
perform initial design services for Phases II and III, which are scheduled to complete construction in 
2022 and 2025 respectively.
The purpose of this Planning Study is to formalize proposed sewer alignments that will provide service 
to all parcels within the Phase II and III boundaries. Select parcels identified as deferred or non-
assessed in the Assessment District Engineer’s Report, compiled by Albert A. Webb Associates, will 
not receive service as part of the three phases, at present, and are not considered for this study. 
Deferred parcels are properties within the phase boundaries that are either vacant or in a low 
development area that will not meet the design flow metrics and will be hooked into the system at a 
later date. Non-assessed parcels are parcels that are dedicated for open space, habitat conservation, 
public rights-of-way, utility easements, parking lots or other uses that will not involve development of the 
parcel. Parcels within the phase boundaries that are not listed as deferred or non-assessed will be 
called planned parcels. 
Backbone trunk sewer and force main alignments as well as the three major pump stations are included 
in the Phase I system. Sewer mains within the Phase II and III systems will ultimately flow into the 
Phase I alignments then to the Wastewater Treatment Plant (WWTP). For the initial Phase II and III 
design, Atkins utilized aerial imagery and topographical data gathered for the Phase I system, 
supplemented by new survey data gathered by Psomas. The Phase II and III wastewater collection 
system consists of gravity flow sewer mains and short force main alignments.
The collection system proposed in this study is an extension of the Phase I system to ensure every 
planned parcel is serviced. The collection system is optimized to minimize pipe lengths and system 
depth while ensuring sufficient gravity flow. Cost and ease of construction are improved by reducing the 
need for private easements and reducing the number of sewer lines crossing Caltrans right-of-way (SR 
247 and SR 62). This Planning Study is a preliminary assessment of proposed alignments and is 
subject to further refinement based on final design and easement acquisitions. 
The Phase II and III system is divided into the same four basins identified in Phase I. Each basin is 
defined by topographical constraints and comprised of several sub-basins which are defined by a 
network of sewer mains that feed into a branch of the backbone collection system. 
The proposed system to service every planned parcel within the Phase II and III boundaries is 
summarized below:
 334,900 feet of gravity sewer collection line
 3,585 feet of force main
 3,780 total lots serviced

- 2,984 developed lots serviced
- 796 vacant lots serviced 

Construction of the Phase II and III system is projected to range from a low-end cost of $83,337,270 to 
a high-end cost of $88,337,506. This cost does not include associated soft costs, or any professional 
services. 
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1. Introduction
The Hi Desert Water District (District) has provided drinking water service for the Town of Yucca Valley 
(Town) and portions of the unincorporated area of San Bernardino County since 1962. The Town is 
located at the intersection of State Route 62 and State Route 247 between Morongo Valley and 
Twentynine Palms, California.

Figure 1 - Vicinity Map

Septic systems are currently used within the District’s entire service area to dispose of wastewater.  
The District's primary water source is groundwater from the Warren sub-basin of the Morongo 
Groundwater Basin. The District collaborates with the United States Geological Survey (USGS) in a 
cooperative water resources monitoring program to monitor the water quality and groundwater surface 
elevations in the groundwater basin.

In 2007, the California Regional Water Quality Control Board (Regional Board) adopted a resolution 
identifying the Town as a top priority for eliminating the use of septic systems. The goal of eliminating 
septic systems was to improve the water quality in the groundwater basin, which has tested high for 
nitrates. On February 17, 2010, the Local Agency Formation Commission (LAFCO) granted the Hi 
Desert Water District the authority to construct, operate, and maintain a wastewater collection and 
treatment system. Additionally, in 2011, Colorado River Basin Regional Water Quality Control Board 
amended their Basin Plan to prohibit discharge from new and existing septic systems within the Town. 
In response to the Regional Board’s resolution, the District is implementing the Wastewater 
Reclamation Project, and will become the local sewer agency.

The project is separated into three phases, as shown in Figure 1 of Appendix A. All referenced Figures 
are in Appendix A unless otherwise stated. The design and construction of the collection and treatment 
system for the central portion of Yucca Valley (Phase I), is currently under construction and scheduled 
to be complete in the first quarter of 2021. The Phase I area septic system discharge prohibition begins 
June 30, 2021, while the Phase II and III prohibition begins December 31, 2025. The District has now 
begun to look at the expansion of the system to incorporate the Phase II and III areas. The additional 
facilities necessary to efficiently incorporate the Phase II and III areas is the focus of this planning 
study.   
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The District contracted MWH to prepare a Sewer Master Plan which was adopted by the Board in 
January of 2009. The Master Plan defined planning criteria to calculate flow projections, created a 
hydraulic model based on the projections, and determined initial estimates for the Phase I collection 
system pipe sizes. Atkins updated the hydraulic model in 2013 and used it to set the final pipe diameter 
sizes for the Phase I system. 

To satisfy the Federal requirements of the National Environmental Policy Act (NEPA) and the State 
requirements of the California Environmental Quality Act (CEQA), the environmental consulting firm 
Tom Dodson and Associates was selected by the District to prepare an Initial Study/ Environmental 
Assessment Report (IS/EAR). Based on the IS/EAR, a Mitigated Negative Declaration (MND) for the 
Project was finalized on October 7, 2009.

In March 2016, the Regional Board adopted a Basin Plan Amendment, to revise the prohibition dates 
and phase boundaries governing the wastewater collection system in Yucca Valley.  This Basin Plan 
removed areas from the initial plan that would produce little benefit to the system (low flow), extended 
the prohibition dates for all three phases, and allowed for the simultaneous design and construction of 
Phases II and III. The prohibition dates reflected in this planning study match the revised dates from the 
Basin Plan amendment, and not the original dates set in 2007.

As a product of the 2016 Basin Plan Amendment, Atkins was provided with a list of all Assessor’s 
Parcel Numbers (APN) within the complete phase boundaries, and a corresponding parcel status. The 
parcel status identified several parcels as either deferred or non-assessed. Deferred parcels are 
exempt from the requirement to connect into the Phase I, II and III systems, and will be connected at a 
future date, once specific flow and/or development metrics are met. Deferred parcels still carry a small 
assessment fee, which is much lower than the typical fee for non-deferred parcels. Non-assessed 
parcels carry no assessment fee and are planned to never connect to the collection system. These non-
assessed parcels are comprised of properties that will never need a sewer connection, such as parcels 
dedicated for open space, habitat conservation, public rights-of-way, utility easements, parking lots, or 
other uses that will not involve development of the parcel.  As both deferred parcels and non-assessed 
parcels are not planned to connect into this phase of the collection system, they were not included in 
the layout of the system.

1.1. Purpose
One of the first tasks associated with the design of the sewer collection system for the Phase II and III 
areas was to perform a horizontal alignment study. The purpose of the Alignment Study was to provide 
initial sewer alignments to service all parcels that are not listed as deferred or non-assessed and fall 
within the Phase II and III boundaries. The alignment study was completed in June of 2018, and it laid 
out recommendations for changes to the overall Phase II and III areas that could improve the overall 
efficiency of the system. 
The purpose of this planning study is to formalize final alignments for the Phase II and III areas and 
identify system components that will be a part of the system for final design. This planning study will 
use these final alignments and expand upon their provided information to include final lengths and 
number of manholes. The alignments will also be used to identify the anticipated number of easements 
needed, identify areas needing environmental study, and outline the anticipated costs associated with 
the design and construction of the Phase II and III system. In addition, alignments to service deferred 
parcels were laid out, and an associated deferred cost is presented in Section 3.2. The deferred cost 
will be used for future planning purposes upon build out of the deferred areas. 

1.2. Methodology
The design team utilized the aerial imagery and topographical data collected for the Phase I system 
supplemented by new data for the Phase II and III areas gathered by Psomas, to develop a wastewater 
collection system consisting of gravity flow sewers and short force main alignments connecting into the 
existing Phase I system.  The collection system proposed in this study builds upon the existing Phase I 
system to ensure every planned parcel within the Phase II and III boundaries is serviced. The collection 
system is designed to minimize pipe length and depth while ensuring gravity flow, reduce the need for 
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private easements, and reduce the number of sewer lines crossing sensitive right-of-way such as 
Caltrans (SR 247 and Highway 62) and San Bernardino County Flood Control District.
The collection system expansion into the Phase II and III areas will also conform to all criteria set forth 
in the Phase I Preliminary Design Report, including minimum pipe diameter, minimum pipe slopes, 
minimum depth, and minimum velocity requirements. This Planning Study Report is a preliminary 
assessment of proposed alignments, depths and costs; it is subject to further refinement due to vertical 
alignment continuity, easement acquisitions, and alignment revisions as the project progresses through 
the final design stage.

2. Collection System Analysis
2.1. Sewer Basins
The Phase I system was divided into four major basins, Barron, Sunnyslope, Paxton, and Kickapoo, 
which are shown in Figure 2 of Appendix A.  Each basin is defined by topographical characteristics, has 
one terminating low point, and is comprised of sub-basins. A sub-basin is defined by a network of sewer 
mains that feed a branch of the trunk sewer. 
For the Phase II and III areas, these basins will be extended by adding additional area to the existing 
sub-basins, as shown in Appendix A. The new areas added to each sub-basin will be split into regions. 
Each region corresponds to a single connection point into the Phase I or Phase II system. To maintain 
continuity with the labelling scheme and basin designations of the Phase I system, the new regions for 
the Phase II and III areas will adopt a similar naming convention. 
Regions in the Phase II and III areas will be named in the following format: PD2A, PD2B, PD3A, etc. 
The first two-letter designation represents the Phase I sub-basin that the new region will connect into. 
Therefore, the PD2A region will connect into the PD sub-basin in the Phase I system. Second, the 
number indicates the phase; for example, the “2” in the PD2A region indicates that this region is part of 
the Phase II area. Similarly, a “3” designation in a region, such as PD3A, indicates that the region is 
part of the Phase III area. Finally, the last letter in the region designation accounts for the position of the 
region within the overall basin and project area. For example, the PD2A region is the first region in the 
Phase II area that will connect into the PD sub-basin from Phase I. PD2B will be the second region in 
the Phase II area that will connect into the PD sub-basin from Phase I, and so on. These position 
indicators are assigned moving from east to west, so the earlier the letter, the further east the region is 
located. 
There are certain regions within the Phase II and III area that include serviced parcels, but no new 
sewer pipe. In this instance, the listed parcels are serviced by pipe that is part of a different region or 
Phase. Such parcels shall be called dependent parcels. Where a new region is comprised of only 
dependent parcels, it shall be called a dependent region. 
In addition to construction of sewer mains in the Phase II and III areas, the scope of the Phase II and III 
construction will include the addition of a new sewer within the Phase I boundary. The new sewer within 
the Phase I limits will be in the Paxton basin south down Kickapoo Trail, from Santa Fe to Mountain 
View Trail. This pipe is needed to allow for connections from the Phase III areas. Construction of this 
line will allow several parcels along the east side of Kickapoo Trail, which were previously deferred 
under Phase I, to connect into the system. 
Overall, the total length of gravity pipe including all four basins under the condition of providing service 
to every planned parcel within the Phase II boundary is 160,225 feet and within the Phase III boundary 
is 174,675 feet. The total length of force main to service every planned parcel within the Phase II 
boundary is 700 feet and within the Phase III boundary is 2,885 feet. This length of pipe is used to 
service 1,969 lots within Phase II and 1,811 lots within Phase III. Within Phase II, 1,656 of those lots, or 
84%, are developed, and within Phase III, 1,328 of those lots, or 73% are developed.
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2.2. Barron Basin
The Barron Basin is located within the eastern portion of Yucca Valley, north and south of Highway 62.  
The Barron Basin contains both Phase I and Phase III areas, as shown in Figure 3 of Appendix A. 
Within the Barron Basin, there is only one sub-basin, BA, while the Phase III area of the Barron Basin is 
comprised of only one planned region, as shown in Figure 4 of Appendix A. 
Sewer mains within the Barron Basin flow via gravity to the Barron Pump Station, located at the 
northwest corner of Barron Drive and Yucca Mesa Road, as shown in Appendix B.  Flow is then 
conveyed south via the Barron Force Main, to the Barron Trunk, and finally to the Sunnyslope Trunk.  
The Sunnyslope Trunk ultimately flows via gravity to the proposed Wastewater Treatment Plant 
(WWTP), shown in Appendix B.  Within the Phase III area of the Barron Basin, the total length of pipe is 
8,830 feet, which is used to service 80 lots, of which 47, or 59%, are developed. Summarized in Table 1 
below is the proposed region information. 

Table 1 - Barron Basin Regions
Region Phase Length (ft) Parcels 

Serviced
No. Manholes 
(4’ Diameter)

No. Manholes 
(5’ Diameter)

BA3A 3 8,830 80 28 3

Total 8,830 80 28 3

2.3. Sunnyslope Basin
The Sunnyslope Basin is located within the eastern portion of Yucca Valley, south of the proposed 
WWTP. The Sunnyslope Basin contains both Phase I, II, and III areas, as shown in Figure 5 of 
Appendix A. Within the Sunnyslope Basin, there are two sub-basins, SA and SB, as shown in Figure 6 
of Appendix A. Finally, the Phase II and III areas of the Sunnyslope Basin are broken up into three 
regions, as shown in Figure 7 of Appendix A. 
Sewer mains within the Sunnyslope Basin flow via gravity to the Sunnyslope Trunk sewer, ultimately 
discharging to the proposed WWTP. Within the Phase II and III areas of the Sunnyslope Basin, the total 
length of gravity pipe is 107,155 feet, which is used to service 1,145 lots, of which 943, or 82%, are 
developed. Summarized in Table 2 below is the proposed region information. 

Table 2 - Sunnyslope Basin Regions
Region Phase Length (ft) Parcels 

Serviced
No. Manholes 
(4’ Diameter)

No. Manholes 
(5’ Diameter)

SB2A 2 34,580 438 103 11

SB3A 3 35,935 268 121 13

SB3B 3 36,640 439 117 13

Total 107,155 1,145  341   37

2.4. Paxton Basin
Paxton Basin is the largest of the four basins encompassing the central portion of Yucca Valley on both 
sides of Highway 62. The basin is mostly east of Kickapoo Trail and west of Avalon Avenue. The 
Paxton Basin contains both Phase I, II, and III areas, as shown in Figure 8 of Appendix A. Within the 
Paxton Basin, there are 25 sub-basins, PA through PZ, excluding PY, as shown in Figure 9 of Appendix 
A. Finally, the Phase II and III areas of the Paxton Basin are broken up into thirty regions, as shown in 
Figure 10 of Appendix A. 
Sewer mains within the Paxton Basin flow via gravity to the Paxton Trunk then to the Paxton Pump 
Station, located at the southwest corner of Paxton Road and Balsa Avenue, shown in Appendix B. Flow 
is then conveyed south then east via the Paxton Force Main to the Sunnyslope Trunk. As previously 
stated, the Sunnyslope Trunk sewer ultimately flows via gravity to the proposed WWTP. All the sub-
basins except for PB and PE were represented in Phase I.  Phase II contains 18 regions and Phase III 
contains 12 regions of the Paxton Basin.  Within the Phase II and III areas of the Paxton Basin, the total 
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length of gravity pipe is 180,055 feet which is used to service 2,076 lots of which 1,636, or 79%, are 
developed. Summarized in Table 3 below is the proposed alignment information. 

Table 3 - Paxton Basin Regions
Region Phase Length (ft) Parcels 

Serviced
No. Manholes 
(4’ Diameter)

No. Manholes 
(5’ Diameter)

PD2D 2 0 21 0 0

PD2E 2 1,890 11 8 0

PD2F 2 5,975 41 21 0

PD2G 2 1,025 14 4 0

PD2H 2 2,920 44 10 0

PD2I 2 2,890 34 8 0

PD2J 2 11,970 132 34 4

PI2A 2 19,865 250 70 8

PI2B 2 17,610 253 49 5

PK2A 2 5,875 132 24 0

PK2B 2 15,120 153 49 6

PO2A 2 1,375 12 7 0

PQ2A 2 1,355 13 4 0

PR2A 2 1,355 12 4 0

PS2A 2 1,740 15 9 0

PT2A 2 1,945 17 6 0

PU2A 2 3,445 38 12 0

PW2A 2 1,990 15 6 0

PB3A 3 2,400 10 8 0

PC3A 3 5,395 53 26 3

PC3B 3 5,420 70 25 3

PD3A 3 16,210 235 62 7

PD3B 3 5,730 89 23 3

PE3A 3 10,555 74 33 4

PE3B 3 25,570 250 112 13

PH3A 3 715 5 3 0

PI3A 3 4,555 78 22 0

PJ3A 3 2,650 20 8 0

PJ3B 3 0 11 0 0

PX3A 3 2,510 3 9 0

Total 180,055 2,076  656   56
1 Parcels in regions with zero length are serviced by pipe in other regions or phases. These are named 
dependent parcels.  
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2.5. Kickapoo Basin
The Kickapoo Basin is located within the western portion of Yucca Valley, on both sides of Highway 62.  
The Kickapoo Basin contains both Phase I, II, and III areas, as shown in Figure 11 of Appendix A. 
Within the Kickapoo Basin, there are two sub-basins, KA and KB, as shown in Figure 12 of Appendix A. 
Finally, the Phase II and III areas of the Kickapoo Basin are broken up into six regions, as shown in 
Figure 13 of Appendix A.
Sewer mains in the Kickapoo Basin flow via gravity to the Kickapoo Pump Station, located on the south 
side of Benicia Trail, east of Kickapoo Trail, as shown in Appendix B. Flow is then pumped south to the 
Paxton Trunk and directed east to the Paxton Pump Station, where it is pumped to the Sunnyslope 
Trunk, and ultimately into the WWTP via gravity. Within the Phase II and III areas of the Kickapoo 
Basin, the total length of gravity pipe is 38,860 feet which is used to service 479 lots of which 358 or 
79% are developed. Summarized in Table 4 below are the Phase II and III alignments. 

Table 4 - Kickapoo Basin Alignments
Region Phase Length (ft) Parcels 

Serviced
No. Manholes 
(4’ Diameter)

No. Manholes 
(5’ Diameter)

KA2A 2 27,300 343 103 11

KA3B1 3 0 11 0 0

KA3C 3 3,170 46 11 0

KA3D1 3 0 31 0 0

KA3E 3 7,035 79 25 3

KB3E 3 1,355 7 5 0

Total 38,860 479  144 14
1 Parcels in regions with zero length are serviced by pipe in other regions or phases. These are named 
dependent parcels. 

2.6. Force Mains
Due to grades and site constraints, three separate regions within the Paxton and Sunnyslope basins 
require force mains. The force mains will allow for construction to take place within maintained roads, 
avoiding construction through easements and parcels thick with Joshua trees, dense rocks, and other 
obstructions impacting construction. Pumps for the force mains will be located in a sump manhole. 
Summarized in Table 5 below is the proposed force main alignment information.

Table 5 - Force Main Alignments
Region Phase Length (ft) Proposed 

Diameter (in)
Parcels Benefitted

PK2B 2 700 6 34

PC3A 3 2,535 6 53

SB3A 3 350 6 56

Total 3,585 -  143

2.7. Deferred Regions
As discussed in the Alignment Study, alignments were laid out to service every planned parcel. This 
was necessary to accurately design and plan the expansion of the collection system into the Phase II 
and III areas. These alignments were then optimized to eliminate service to areas that did not meet the 
metrics presented in the Alignment Study. Service was deferred to areas that would only serve vacant 
parcels, areas where the District does not provide water service, and areas that contain low flow 
parcels. The deferred parcels will require service once the areas meet one of the three metrics, and 
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their construction could take place on a rolling timeline. For the purposes of this report, deferred regions 
are quantified collectively. The total length of deferred sewer line is 105,184 feet, or 19.9 miles. 

2.8. Environmental 
The MND approved for the project on October 7, 2009 was based on the sewer alignments proposed in 
the Sewer Master Plan. This Planning Study proposes new alignment locations to study compared to 
the alignments presented in the Master Plan such that an amendment to the MND will be required. 
Shown in Appendix C are proposed alignments and deferred alignments that both were and were not 
included in the Master Plan. Summarized in Table 6 below is the proposed alignment information for 
each Phase.  

Table 6 - Summary of Alignments Not a Part of Sewer Master Plan 

Phase Alignment Length Previously 
Studied (ft) 

Alignment Length for Future 
Study (ft) 

Phase II Planned 133,926 29,045 

Phase II Deferred 7,270 24,350 

Phase III Planned 140,020 35,220 

Phase III Deferred 22,740 50,830 

Phase II & III Planned 273,946 64,265 

Phase II & III Deferred 30,010 75,180 

Total Phase II & III 303,956 139,445 

2.9. Easements 
Many areas within the Phase I boundary are not dedicated right of way and required easements to 
construct the sewer. This situation is also present in Phase II and III. In areas that do not have 
dedicated right of way, the District will need to obtain easements in order to construct and operate the 
new sewer system. Parcels that will require new easements are shown in Appendix D. Table 7 below 
summarizes the parcels that will require easements. 

Table 7 - Proposed Sewer Requiring Easements 

Phase Number of Parcels 

Phase II Planned 90 

Phase II Deferred 54 

Phase III Planned 111 

Phase III Deferred 152 

Total Phase II & III Planned 201 

Total Phase II & III Deferred 206 

Total Phase II & III 407 

2.10. Hydraulic Analysis 
In order to appropriately size the new sewer mains planned for the Phase II and III areas, Atkins 
updated and expanded the existing Phase I hydraulic model of the collection system. The hydraulic 
model uses the estimated pipe slopes, materials, and projected flows, to simulate the volume of 
wastewater in the system at any given time of day. This volume is used to size the pipe diameter to 
conform with the design criteria depth to diameter (d/D) ratio, as well as to produce a velocity as close 
to the desired velocity of 2 feet per second, which is generally considered to be a “self-cleaning” 
velocity.  
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To generate projected wastewater flows, Atkins used the same process followed for the Phase I system 
design. This process included obtaining water meter flow data for each property in the Phase II and III 
areas, which was then tied back to a specific parcel through the APN. A return to sewer (RTS) rate of 
90% was used, meaning that 90% of the water meter flow was modeled to return to the sewer system 
as wastewater.  

Pairing this flow data with the system layout in this study yielded potential flow rates in each pipe 

segment of the Phase II and III areas. Each pipe was initially set to a minimum diameter of 8-inches, 

and the model was used to highlight pipes that were over capacity and needed to increase in diameter. 

Shown in Table 8 below are the pipes in the Phase II and III system that are projected to be larger than 

8-inches in diameter.  

Table 8 - Pipes Larger Than 8 Inches 

Region Initial Pipe size Required Pipe Size Length (ft) 

PD2F 8” 10” 5,770 

SB2A 8” 10” 9,530 

Total Phase II and III -- -- 15,300 

 

3. Estimated Costs 

3.1. Construction Costs 
To generate projected construction costs for the Phase II and III systems two methods were applied. 
The first method used as bid prices for the sewer infrastructure in Phase I as a baseline. Those prices 
were then combined with the anticipated system metrics of the Phase II and III areas to generate a 
probable cost of construction.  

The system metrics used from the Phase II and III areas include the length of pipe by diameter, number 
of manholes by diameter, anticipated paving areas, and other like items from Phase I. For lump sum bid 
items, percentages of each value from the corresponding Phase I package were generated and applied 
to the Phase II and III estimate.   

The second method applied to generate construction costs used a general approach of taking the 
average cost per mile of construction. The average price per mile of construction was derived from the 
three Phase I bid packages and multiplied by the anticipated length of the Phase II and III system.  

The price determined using as bid prices from Phase I is $83,337,270. A line item breakdown of this 
method is available in Appendix E. The price determined using the average cost per mile is 
$75,068,612. A line item breakdown of the cost per mile method is available in Appendix F.  

For the purposes of this report, the price using method one will be used carried forward as the low-end 
estimate. To accommodate potential increases in construction materials and general construction 
pricing, a high-end price will be developed by escalating the prices 6% from the low-end price. 
Together, the low and high-end prices will create the anticipated range for construction costs.  

3.2. Construction Costs – Deferred Regions 
For planning purposes, it is important to look not only at the recommend lines presented in this 
Planning Study, but also at the deferred lines. The deferred lines will be a critical cost component as the 
District builds out the completion of the system over time. An estimated cost for the construction of 
these lines can be made using the average construction cost per mile developed in Appendix F. Using 
this method, the anticipated cost to construct the deferred portions of the Phase II and III system is 
$23,366,527.  
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3.3. Anticipated Soft Costs
In addition to the estimated construction cost, the overall cost of the system will include several soft 
costs including design, construction management, survey, environmental monitoring, testing, and 
District staff labor hours. Each of these items will add to the total overall price of the project and should 
be included in the total budget. Recommendations for each of the soft cost is outlined below and are 
based on a percentage of the construction cost.
Item Cost (Low-End) Cost (High-End)
Construction Cost: $83,337,270 $88,337,506
Engineering Design and Construction Support: 7% $5,833,608 $6,183,625
Construction Management: 9% $7,500,354 $7,950,375
Environmental Monitoring: 0.8% $666,698 $706,700
Surveying and Testing: 1% $833,372 $883,375
Geotechnical: 0.2% $166,675 $176,675
Assessment District Engineer: 0.5% $416,686 $441,687
District Labor: 3% $2,500,118 $2,650,125
Easement Acquisition 0.5% $416,686 $441,687
Enhanced Septic ($25,000 each) $500,000 $525,000

Total $102,171,467 $108,296,755

4. Recommendation
The purpose of the Planning Study is to formalize proposed sewer alignments that will provide service 
to all planned parcels within the Phase II and III boundaries.  The proposed alignments take into 
consideration the existing topography, right-of-way corridors, existing utilities, and preferred connection 
points into the Phase I sewer system.  Based on this study, an estimate of the length of pipe, number of 
parcels serviced, and potential easement requirements were quantified. 
The collection system is designed to minimize pipe lengths and system depth while ensuring gravity 
flow, reduce the need for private easements, and reduce sewer lines crossing Caltrans right-of-way (SR 
247 and Highway 62). The collection system expansion into the Phase II and III areas will also conform 
to all criteria set forth in the Phase I Preliminary Design Report, including minimum pipe diameter, 
slopes, depth, and velocity requirements. 
The proposed Phase II and III system is divided into four major basins matching the Phase I system. 
Table 9 below summarizes the proposed system for each major basin servicing every planned parcel 
within the Phase II and III boundaries. Table 10 below summarizes the proposed system by Phase.

Table 9 - Phase II and III System Summary Table - By Basin
Parcels ServicedBasin Pipe Length (ft)

Total Developed

No. Manholes 
(4’ Diameter)

No. Manholes 
(5’ Diameter)

Barron 8,830 80 47 28 3

Sunnyslope1 107,505 1,145 943 341 37

Paxton1 183,290 2,076 1,636 656 56

Kickapoo 38,860 479 358 144 14

Total 338,485 3,780 2,984 1,169  110
1 This basin includes both gravity and force main lengths. 



Collection System | 1.0 | September 4 2018
Atkins | 57698 - planning study report Page 15 of 23

Table 10 - Phase II and III System Summary Table - By Phase
Parcels Serviced No. Manholes 

(4’ Diameter)
No. Manholes 
(5’ Diameter)

Phase Pipe Length (ft)

Total Developed

Phase II1 160,925 1,969 1,656 531 45

Phase III1 177,560 1,811 1,328 638 65

Phase II & III 338,485 3,780 2,984 1,169  110
1 This Phase includes both gravity and force main lengths. 
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Appendices
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Appendix A. Figures
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Appendix B. Phase II and III System 
Layout
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Appendix C. Alignments Not a Part of 
Environmental Study



Sources: Tom Dodson & Associates 2009, Atkins 2018Sewer Master Plan Alignments vs Phase II & III Proposed/Deferred Alignments
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Appendix D. Alignments Requiring 
Easements



Sources: Atkins 2018Parcels With Easements
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Appendix E. Estimate of Probable 
Construction Costs Using as 
Bid Prices



HDWD Sewer Conversion Project Phase 1

Phase 2/3 Cost Estimate

4-Sep-18

Item No. Item Description Quantity Unit of Measure Unit Cost Item Total

1 MOBILIZATION & DEMOBILIZATION 1                                         LS 4,500,000.00$     4,500,000$                      

2 VIDEO RECORDING OF PRE-EXISTING SURFACE CONDITIONS 1                                         LS 15,000.00$           15,000$                           

3 TRAFFIC CONTROL                                           1 LS 1,500,000.00$     1,500,000$                      

4 SHEETING/SHORING AND BRACING                                           1 LS 2,400,000.00$     2,400,000$                      

5 MILLING OF EXISTING ROADWAY                         11,827,200 SF 0.20$                     2,365,440$                      

6 8-INCH SEWER MAIN                              319,600 LF 55.00$                   17,578,000$                   

7 10-INCH PVC SEWER MAIN                                15,300 LF 65.00$                   994,500$                         

8 6-INCH PVC FORCE MAIN                                   3,585  LF 65.00$                   233,025$                         

9 4' DIAMETER POLYMER MANHOLES                                   1,169 EA 10,500.00$           12,274,500$                   

10 5' DIAMETER POLYMER MANHOLES                                      110 EA 18,500.00$           2,035,000$                      

11 SEWER LATERAL PIPING AND CLEANOUT - 4-INCH                                   3,754 EA 215.00$                807,110$                         

12 SEWER LATERAL PIPING AND CLEANOUT - 6-INCH                                        26 EA 260.00$                6,760$                              

13 VIDEO INSPECTION OF PIPELINES FOR ACCEPTANCE                              338,485 LF 1.00$                     338,485$                         

14 REPAVE EXISTING PAVED ROADWAY SURFACE 4" over native                           1,314,133 SY 1.50$                     1,971,200$                      

15 REPLACE BERMS                              475,200 LF 5.00$                     2,376,000$                      

16 WATER POLLUTION CONTROL PROGRAM DEVELOPMENT                                           1 LS  $          10,000.00  $                           10,000 

17 WATER POLLUTION CONTROL PROGRAM IMPLEMENTATION                                           1 LS  $        200,000.00  $                         200,000 

18 PERMITTING Caltrans Encroachment Inspections 1                                         LS 2,500.00$             2,500$                              

19 JACK AND BORE 8-INCH PVC IN 20-INCH CASING                                           1 EA 450,000.00$        450,000$                         

20 MITIGATION AND MONITORING 1                                         LS 600,000.00$        600,000$                         

21 NATIVE PLANT RELOCATION 1 LS 33,000.00$           33,000$                           

22 ASPHALT MATERIAL                              258,720 TON 72.50$                   18,757,200$                   

SUB-TOTAL 69,447,720$                   

Contingency 20.0% 13,889,544$                   

 TOTAL = 83,337,264$                   

83,337,270$          
 TOTAL ENGINEER'S ESTIMATED 

PROBABLE CONSTRUCTION COST 

HDWD Sewer Conversion Project - Phase 2/3 - Engineers Opinion of Probable Construction Costs

57698-EOPCC 1 of 1 Printed: 9/4/2018
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Appendix F. Estimate of Probable 
Construction Costs Using 
Average Cost Per Mile



Phase I Data (For Reference) A C D

Length of Phase I (miles) 24.74 24.1 28.9 77.74

Design cost 4,736,730$           

Construction cost (at bid) 30,285,998$  28,739,867$  32,159,039$  91,184,904$         

Design as percent of construction 5.19%

Construction cost per mile 1,172,947.06$     

Construction cost per foot 222$                      

Cost per mile for design 60,930.41$           

Cost per foot for design 11.54$                   

Phase II/III Data

Length of Phase II/III (miles) 64

Anticipated construction value $75,068,612

General design fee (5.19%) $3,896,061

Cost per mile for design 60,875.95$           

Cost per foot for design 11.53$                   

Hi-Desert Water District Collection System Phase II/III Design

Hi-Desert Water District 

Appendix F

Contains sensitive  information
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Hi-Desert Water District

Figure 3-1

Pre Design Report
February 2013

PRELIMINARY GEOLOGICAL MAP

Alluvial Units

Qa Unconsolidated sand and gravel alluvium
Qoa Unconsolidated sand, gravel, and cobble alluvial deposits

Bedrock Units

Qm Quartz monzonite
Grd Granodiorite to quartz monzonite
Mp Monzonite porphyry
Gn Gneissic quartz monzonite to quartzdiorite

Sources

California Geological Survey, State of California Special Studies Zones, Yucca
Valley North and South Quadrangles, scale 1:24,000, dated July 1, 1993.

Dibblee, Thomas W., Geologic Map of the Joshua Tree and Twentynine Palms 15
Minute Quadrangles, Riverside and San Bernardino Counties, California, Dibblee
Geology Center Map #DF-390, scale 1:62,500, dated June, 2008.

Map data ©2013 GoogleNote:Geologic contacts and fault locations depicted should be considered approximate until field verified.

Qog Unconsolidated sand, gravel, and cobble deposits
Qof Weakly consolidated sand, cobble, and boulder fanglomerate
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HI-DESERT WATER DISTRICT (YUCCA VALLEY, CA) 
 

 

 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

C-1 May 23, 2024 

 

ATTACHMENT C 
SUBMISSION FORMS 

Technical Proposal Forms: 

1. Affidavit of Authenticity Form 

2. Iran Contracting Act Certification Form  

3. Workers’ Compensation Certification Form 

4. Non-Collusion Declaration Form 

5. Public Works Contractor Registration Certification Form 

6. Anti-Lobbying Certification Form 

7. Debarment and Suspension Certification Form 

8. Executive Order N-6-22 Certification Form 

9. American Iron and Steel Certification Form 

10. DBE Compliance Forms – Bidder’s List 

11. DBE Compliance Forms - Good Faith Efforts Verification 

12. DBE Compliance Forms – Form 4500-3 

13. DBE Compliance Forms – Form 4500-4 

 

Cost Proposal Forms: 

14. Stage I Design-Build Services Fee Summary Form 

15. Stage I Design-Build Services Hourly Rate Schedule Form 

16. Stage II Design-Build Services Markup Fees Form 

  



HI-DESERT WATER DISTRICT (YUCCA VALLEY, CA) 
 

 

 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

C-3 May 23, 2024 

1. AFFIDAVIT OF AUTHENTICITY FORM 

 

The following affidavit shall be executed, notarized, and submitted for each legal entity that is a member 

of the Respondent as identified in the Proposals. 

 

State of California 

 

County of [San Bernardino] 

 

Before me, the undersigned authority, personally appeared________________________, who, having 

been by me duly sworn, made the following statement: 

 

"I am authorized to make this affidavit on behalf of_______________________________, a participating 

legal entity in the attached Proposal dated ____________________, 2024, and submitted in response to 

Request for Proposals (RFP) issued by the Hi-Desert Water District for the Phase II Wastewater Collection 

System Project Design-Build. All information pertaining to ________________________ and provided in 

the attached Proposal is to the best of my knowledge, true and correct and if called upon to testify, I could 

testify competently thereto. 

 

I acknowledge receipt of the Addenda to this RFP by identifying the following Addenda numbers and dates 

of receipt (if any):_____________________________________________________________________ 

 

 

 

______________________________ 

(Signature) 

 

 

______________________________ 

(Printed Name) 

 

 

______________________________ 

(Date)  

 

 

______________________________ 

(Design-Build Member) 

  



HI-DESERT WATER DISTRICT (YUCCA VALLEY, CA) 
 

 

 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

C-4 May 23, 2024 

2. IRAN CONTRACTING ACT CERTIFICATION FORM 

(Public Contract Code sections 2208-2208) 

Prior to bidding on, submitting a proposal, or executing a contract or renewal for a public entity contract 

for goods or services of $1,000,000 or more, a vendor must either: a) certify it is not on the current list of 

persons engaged in investment activities in Iran created by the California Department of General Services 

(“DGS”) pursuant to Public Contract Code section 2203(b) and is not a financial institution extending 

$20,000,000 or more in credit to another person, for 45 days or more, if that other person will use the credit 

to provide goods or services in the energy sector in Iran and is identified on the current list of persons 

engaged in investment activities in Iran created by DGS; or b) demonstrate it has been exempted from the 

certification requirement for that solicitation or contract pursuant to Public Contract Code section 2203(c) 

or (d).   

To comply with this requirement, please insert your vendor or financial institution name and Federal ID 

number (if available) and complete one of the options below.  Please note: California law establishes 

penalties for providing false certifications, including civil penalties equal to the greater of $250,000 or twice 

the amount of the contract for which the false certification was made, contract termination, and three-year 

ineligibility to bid on contracts.  (Pub. Cont. Code section 2205) 

OPTION #1 – CERTIFICATION 

I, the official named below, certify I am duly authorized to execute this certification on behalf of the 

vendor/financial institution identified below, and the vendor/financial institution identified below is not on 

the current list of persons engaged in investment activities in Iran created by DGS and is not a financial 

institution extending twenty million dollars ($20,000,000)  or more in credit to another person/vendor, for 

45 days or more, if that other person/vendor will use the credit to provide goods or services in the energy 

sector in Iran and is identified on the current list of persons engaged in investment activities in Iran and is 

identified on the current list of persons engaged in investment activities in Iran created by DGS. 

I certify (or declare) under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct 

 

________________________________     __________________________ 

Vendor Name/Financial Institution      Federal ID Number (or n/a) 

 

_______________________________ 

By (Authorizing Signature) 

 

______________________________     ________________________ 

Printed Name and Title of Person Signing    Date Executed 
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2. IRAN CONTRACTING ACT CERTIFICATION FORM (Continued) 

OPTION #2 – EXEMPTION 

Pursuant to Public Contract Code sections 2203 (c) and (d), a public entity may permit a vendor/financial 

institution engaged in investment activities in Iran, on a case-by-case basis, to be eligible for, or to bid on, 

submit a proposal for, or enters into or renews, a contract for goods and services.  

If you have obtained an exemption from the certification requirement under the Iran Contracting Act, please 

fill out the information below, and attach documentation demonstrating the exemption approval.  

 

         _______________________________ 

Vendor Name/Financial Institution     Federal ID Number (or n/a) 

 

______________________________  

By (Authorizing Signature) 

 

_____________________________    _____________________________ 

Printed Name and Title of Person Signing    Date Executed 
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3. WORKERS’ COMPENSATION CERTIFICATION FORM 

Labor Code Section 3700 provides in relevant part: 

 Every employer except the State shall secure the payment of compensation in one or more of the 

following ways: 

(a) By being insured against liability to pay compensation in one or more insurers duly authorized 

to write compensation insurance in this State.  

(b) By securing from the Director of Industrial Relations a certificate of consent to self-insure, 

which may be given upon furnishing proof satisfactory to the Department of Industrial 

Relations of ability to self-insure and to pay any compensation that may become due to his 

employees.  

I am aware of the provisions of Section 3700 of the Labor Code which require every employee to be insured 

against liability for workers’ compensation or to undertake self-insurance in accordance with the provisions 

of that code, and I will comply with such provisions before commencing the performance of the work of 

this contract.  

 

Design Builder Entity: 

 

__________________________ 

 

By:_______________________ 
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4. NON-COLLUSION DECLARATION FORM 

TO BE EXECUTED BY DESIGN-BUILDER AND SUBMITTED WITH PROPOSAL 

The undersigned declares: 

I am the____________________________ of ________________________________, the party making 

the foregoing proposal.  

The proposal is not made in the interest of, or on behalf of, any undisclosed person, partnership, company, 

association, organization, or corporation.  The proposal is genuine and not collusive or sham.  The 

respondent has not directly or indirectly induced or solicited any other respondent to put in a false or sham 

proposal.  The respondent has not directly or indirectly colluded, conspired, connived, or agreed with any 

respondent or anyone else to put in a sham proposal, or to refrain from responding.  The respondent has not 

in any manner, directly or indirectly, sought by agreement, communication, or conference with anyone to 

fix the proposal price, or of that of any other respondent.  All statements contained in the proposal are true.  

The respondent had not, directly or indirectly, submitted his or her proposal price or any breakdown thereof, 

or the contents thereof, or divulged information or data relative thereto, to any corporation, partnership, 

company, association, organization, proposal depository, or to any member or agent thereof to effectuate a 

collusive or sham proposal and has not paid, and will not pay, any person or entity for such purpose.  

Any person executing this declaration on behalf of a respondent that is a corporation, partnership, joint 

venture, limited liability company, limited liability partnership, or any other entity, hereby represents that 

he or she as full power to execute, and does execute, this declaration on behalf of the respondent.  

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 

correct and that this declaration is executed on_________________[date], at 

_________________________[city],_________________[state]. 

 

Signed_________________________________________________ 

 

Print Name_____________________________________________ 
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5. PUBLIC WORKS CONTRACTOR REGISTRATION CERTIFICATION FORM 

Pursuant to Labor Code sections 1725.5 and 1771.1, all contractors and subcontractors that wish to bid on, 

be listed in bid proposal, or enter into a contract to perform public work must be registered with the 

Department of Industrial Relations.  See http://www.dir.ca.gov/Public-Works/PublicWorks.html" 

http://www.dir.ca.gov/Public-Works/PublicWorks.html for additional information.  

No bid/proposal will be accepted, nor any contract entered into without proof of the contractor’s and 

subcontractors’ current registration with the Department of Industrial Relations to perform public work.   

Bidder hereby certifies that it is aware of the registration requirements set forth in Labor Code sections 

1725.5 and 1771.1 and is currently registered as a contractor with the Department of Industrial Relations.  

Name of Bidder:____________________________________ 

DIR Registration Number: ____________________________ 

Bidder further acknowledges: 

  (1) Bidder shall maintain a current DIR registration for the duration of the project.  

(2) Bidder shall include the requirements of Labor Code sections 1725.5 and 1771.1 in its contract 

with subcontractors and ensure that all subcontractors are registered prior to execution of 

the contract and maintain registration status for the duration of the project. 

 

Name of Bidder:_____________________________________ 

 

Signature___________________________________________ 

 

Name and title:______________________________________ 

 

Dated:_____________________________________________ 
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6. ANTI-LOBBYING CERTIFICATION FORM 

The undersigned certifies, to the best of his or her knowledge and belief, that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to 

any person for influencing or attempting to influence an officer or employee or employee of any agency, a 

Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in 

connection with the awarding of any Federal contract, the making of any Federal grant, the making of any 

Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, 

amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.  

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for 

influencing or attempting to influence an officer or employee of any agency, a Member of Congress in 

connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete 

and submit Standard Form LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions.   

(3) The undersigned shall require that the language of this certification be included in the award documents 

for all sub-awards at all tiers (including sub-contracts, sub-grants, and contracts under grants, loans, and 

cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.  

This certification is a material representation of fact upon which reliance was placed when this transaction 

was made or entered into.  Submission of this certification is a prerequisite for making or entering into this 

transaction 

 

Signature:  

Printed Name:  

Title:  

Firm Name:  

Date:  
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7. DEBARMENT AND SUSPENSION CERTIFICATION FORM 

Contractors, Subcontractors, Debarment and Suspension, Executive Order 12549; 2 CFR Part 180; 2 CFR 

Part 1532 

PDBE certifies that it and its principals, and shall obtain certifications from its subcontractors that they 

and their principals: 

a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded by any federal department or agency; 

b) Have not within a three (3) year period preceding this procurement been convicted of or had a 

civil judgment rendered against them for commission of fraud or a criminal offense in connection 

with obtaining, attempting to obtain, or performing a public (federal, state or local) transaction or 

contract under a public transaction; violation of federal or state antitrust statutes or commission of 

embezzlement, theft, forgery, bribery, falsification or destruction of records, making false 

statements, or receiving stolen property; 

c) Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity 

(federal, state or local) with commission of any of the offenses enumerated in paragraph (b) of 

this certification; and 

d) Have not within a three (3) year period preceding this application/proposal had one or more 

public transactions (federal, state or local) terminated for cause or default. 

e) Suspension and debarment information can be accessed at http://www.sam.gov.  Contractor 

represents and warrants that it has or will include a term or conditions requiring compliance with 

this provision in all of its contracts and subcontracts under this Agreement.   

f) PDBE acknowledges that failing to disclose the information as required at 2 CFR 180.335 may 

result in the termination, delay or negation of any Contract entered into pursuant to this 

procurement, or pursuance of legal remedies, including suspension and debarment. 

Signature:  

Printed Name:  

Title:  

Firm Name:  

Date:  

DUNS Number:        

  

http://www.sam.gov/
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8. EXECUTIVE ORDER N-6-22 CERTIFICATION FORM 

Executive Order N-6-22 issued by Governor Gavin Newsom on March 4, 2022, directs all agencies and 

departments that are subject to the Governor’s authority to (a) terminate any contracts with any individuals 

or entities that are determined to be a target of economic sanctions against Russia and Russian entities and 

individuals; and (b) refrain from entering into any new contracts with such individuals or entities while the 

aforementioned sanctions are in effect.   

Executive Order N-6-22 also requires that any contractor that: (1) currently has a contract with the 

DISTRICT funded through grant funds provided by the State of California; and/or (2) submits a bid or 

proposal or otherwise proposes to or enter into or renew a contract with the DISTRICT funded by State of 

California grant funds, certify that the person is not the target of any economic sanctions against Russia and 

Russian entities and individuals.   

The PDBE hereby certifies, SUBJECT TO PENALTY FOR PERJURY, that a) the respondent is not a 

target of any economic sanctions against Russian and Russian entities and individuals as discussed in 

Executive Order N-6-22 and b) the person signing below is duly authorized to legally bind the PDBE.  This 

certification is made under the laws of the State of California.   

 

Signature:  

Printed Name:  

Title:  

Firm Name:  

Date:  
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9. AMERICAN IRON AND STEEL CERTIFICATION FORM 

1. Identification of American-made Iron and Steel Products: PDBE certifies that this proposal reflects 

the PDBE's best, good faith effort to identify domestic sources of iron and steel products for every 

component contained in the proposal solicitation where such American-made components are 

required.  The term ‘‘iron and steel products’’ means the following products made primarily of iron or 

steel - lined or unlined pipes and fittings, manhole covers and other municipal castings, hydrants, 

tanks, flanges, pipe clamps and restraints, valves, structural steel, reinforced precast concrete, and 

construction materials.  

2. Verification of U.S. Production: If this Proposal is accepted, PDBE agrees that it will provide, to the 

District, reasonable, sufficient, and timely verification of the U.S. production of each Iron and Steel 

Product incorporated into the Project. 

3. Documentation Regarding Non-American-made Iron and Steel: PDBE certifies that for any Iron or 

Steel Product that is not American-made but was incorporated in the development of this bid, is 

allowed by waiver of the U.S. Environmental Protection Agency and such waiver is attached to this 

certification.   

Warranty of Bidder:  PDBE hereby represents and warrants to and for the benefit of District that (a) 

PDBE has reviewed and understands the American Iron and Steel Requirement, and (b) if the Proposal is 

selected, all of the iron and steel products used in the project will be produced in the United States in a 

manner that complies with the American Iron and Steel Requirement, unless a waiver of the requirement 

is attached to this certification.  

 
 
 
Signature:  ________________________________ 

 

Name (Printed): ________________________________ 

 

and Title (Printed): ________________________________ of Signer (Please Print) 

 

Dated: ________________________________ 

 

 

 

 

Q & A’s, Waiver request instructions, and a list of approved waivers can be found at 

http://water.epa.gov/grants_funding/aisrequirement.cfm 

http://water.epa.gov/grants_funding/aisrequirement.cfm


HI-DESERT WATER DISTRICT (YUCCA VALLEY, CA) 
 

 

 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

C-13 May 23, 2024 

10. DBE COMPLIANCE FORMS – BIDDER’S LIST 

PDBE is required to provide the following information for all DBE and non-DBE subcontractors, who 

provided a proposal, bid, quote, or were contacted by PDBE.  This information must be submitted with the 

Proposal.   

 

Firm Name:  Phone:   

Business Address:                                                     Fax:                                                 

Email: ________________________________________  

License No. and Classification:                                          Years in Business:       

Contact Person:  ________________________________ 

Is the firm currently certified as a DBE?  No    Yes   Cert. Number:     

  

Type of work/ services/ materials proposed by bidder: 

    

    

Amount of Bid/Quote: ________________________________ 

Date of Bid/Quote: ________________________________ 
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11. DBE COMPLIANCE FORMS – GOOD FAITH EFFORTS VERIFICATION 

Project:___________________________________________  

Proposal Opening Date ____________ 

PDBE Name: _________________________________________________    

PDBE Phone Number: _______________________________  

PDBE Address: ________________________________________________________________ 

 

DISTRICT, in accordance with 40 CFR part 33, requires PDBs to provide information pertaining to the use 

of minority businesses, women's business enterprises, and labor surplus area firms (referred to herein as 

“DBEs”).    

Please provide the following information, using additional sheets of paper if necessary, and submit this 

form with your bid.  PDBE should also submit mail logs, phone logs, electronic searches and 

communication, newspaper clippings or similar records documenting efforts to meet the Good Faith Effort 

requirements. 

 

1.  Solicitation Lists/Publications.   The names and dates of each publication in which a request for DBE 

participation for this project was placed by the PDB (please attach copies of advertisements or proofs of 

publication), or information related to solicitation lists on which DBEs were included: 

 

Publications/Solicitation Lists Dates of Advertisement 

  

  

  

  

 

2.  Soliciting DBEs as Potential Sources.  The names and dates of written notices sent to certified DBEs 

soliciting bids for this project and the dates and methods used for following up initial solicitations to 

determine with certainty whether the DBEs were interested (please attach copies of solicitations, telephone 

records, fax confirmations, etc.): 

 

Name of DBEs Solicited Date of Initial 

Solicitation 

Follow Up Methods and 

Dates 
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11. DBE COMPLIANCE FORMS – GOOD FAITH EFFORTS VERIFICATION (Continued) 

3.  Division of Requirements.  The items of work which the PDBE made available to DBE firms including, 

where appropriate, any breaking down of the contract work items (including those items normally 

performed by the bidder with its own forces) into economically feasible units to facilitate DBE 

participation.  It is the PDBE's responsibility to demonstrate that sufficient work to facilitate DBE 

participation was made available to DBE firms.   

 

Items of Work Bidder Normally 

Performs Item? 

(Yes/No) 

Breakdown of 

Items 

Amount ($) Percentage of 

Total Bid (%) 

     

     

     

     

     

 

4.  Delivery Schedules.  Efforts made to establish delivery schedules, where the requirement permits, which 

encourage participation by small and minority businesses, and women's business enterprises: 

_____________________________________________________________________________________

_____________________________________________________________________________________ 

 

5.  Services of Other Agencies.  The names of agencies, organizations or groups contacted to provide 

assistance in contacting, recruiting and using DBE firms, such as the Small Business Administration and 

the Minority Business Development Agency of the Department of Commerce (please attach copies of 

requests to agencies and any responses received, i.e., lists, Internet page download, etc.): 

 

Name of Agency/Organization Method/Date of Contact Results 

   

   

   

 

Any additional data to support a demonstration of good faith efforts (use additional sheets if necessary): 

_____________________________________________________________________________________

_____________________________________________________________________________________ 

6.  PDBs must also complete forms 4500-3 and Form 4500-4 (following pages) and submit with your bid. 

Form 4500-3 must be submitted for each identified DBE subcontractor. Failure to include completed 

forms 4500-3 and Form 4500-4 for each identified DBE subcontractor with a Proposal will render 

the Proposal nonresponsive.    
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12. DBE COMPLIANCE FORMS – FORM 4500-3
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12. DBE COMPLIANCE FORMS – FORM 4500-3 (Continued)
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13. DBE COMPLIANCE FORMS – FORM 4500-4
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13. DBE COMPLIANCE FORMS – FORM 4500-4 (Continued) 
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14. STAGE I DESIGN-BUILD SERVICES FEE SUMMARY FORM 

 

Task Labor  

Costs ($) 

Sub-

consultant 

Costs ($) 

Reimbursable 

Expenses ($)  

Total  

Cost ($) 

Task 1: District Management 

Support 

   $ 

Task 2: Investigative Support 

Services  

   $ 

Task 3: Design Criteria 

Technical Memorandum (TM) 

   $ 

Task 4: Hydraulic Modeling 

and GIS Services 

   $ 

Task 5: Preliminary Design 

Report (PDR)  

   $ 

Task 6: 50% Design    $ 

Task 7: GMP Proposal    $ 

Task 8: 90% Design    $ 

Task 9: 100% Design    $ 

Task 10: Permitting and 

Coordination 

   $ 

TOTAL FEE  

(NOT TO EXCEED) 

   $ 

 

1. Respondent may submit its own version of this form, if necessary, but the recreated form shall consist of 

identical contents.  

2. Respondent shall provide a separate cost breakdown of each sub-task for completing the Scope of Stage I 

Design-Build Services (see Attachment D, Minimum Scope of Services).  The breakdown shall include the 

task description, labor hours and hourly rates for each labor category, sub-consultant/sub-contractor fees, 

reimbursable expenses, and total fee. 

3. Respondent shall complete the attached Hourly Rate Schedule Form for all PDBT personnel anticipated to 

participate in the Project during Stage I.  
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15. STAGE I DESIGN-BUILD SERVICES HOURLY RATE SCHEDULE FORM 

 

PDBT Personnel Hourly Rate 

Project Executive  $ 

Project Manager $ 

Design Manager $ 

Project Engineer $ 

Traffic Control Engineer $ 

Design QA/QC Manager $ 

Construction Manager $ 

Superintendent $ 

Cost Estimator $ 

Procurement Lead $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

(INSERT AS NEEDED) $ 

 

1. PDBT personnel shall include all PDBT Designer and PDBT Contractor personnel that will be involved in 

completing the Scope of Stage I Design-Build Services (see Attachment D, Minimum Scope of Services). The 

Respondent may adjust PDBT Personnel titles/categories. 

2. Hourly rate equals the rate that PDBT will be allowed to bill the Owner and shall include the raw labor rate and 

all overhead and profit multipliers. 

3. Respondent may submit its own version of this form, if necessary, but the recreated form shall consist of 

identical contents.  
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16. STAGE II DESIGN-BUILD SERVICES MARKUP FEES FORM 

The Respondent shall list the following markup fees that will be applied for Stage II Design-Build Services 

costs.  The District reserves the right to negotiate these fees which will be included as part of the Progressive 

Design-Build Services Contract.  The selected PDBE will not be permitted to apply any of these markup 

fees to the PDBE’s General Conditions or District Contingency as described in the Contract.   

1. PDBE’s Fees for Overhead and Profit:   

___________________ percent (______%) of the Construction Cost self-performed by the PDBE 

___________________ percent (______%) of the Construction Cost subcontracted by the PDBE   

Note: These fees shall be used to compensate the PDBE for all office overhead, profit, and other costs and 

expenses not specifically included in the Construction Cost. 

 

2. PDBE’s Fee for Performance and Payment Bonds:   

___________________ percent (______%) of the Construction Cost. 

 

3. PDBE’s Fee for Insurance Costs:   

___________________ percent (______%) of the Construction Cost. 
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ATTACHMENT D 
MINIMUM SCOPE OF SERVICES 

 

 



ATTACHMENT D – MINIMUM SCOPE OF SERVICES 

 

 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

D-2  May 23, 2024 

TABLE OF CONTENTS 

SECTION 1 - GENERAL ........................................................................................................................... 3 

SECTION 2 - DISTRICT MANAGEMENT SUPPORT ......................................................................... 3 

2.1 PROGRESS MEETINGS AND REPORT ........................................................................................... 4 

2.2 PROJECT STATUS REPORTS ........................................................................................................... 4 

2.2.1 DECISIONS LOG UPDATES ......................................................................................................... 4 

2.2.2 RISK REGISTER UPDATES .......................................................................................................... 5 

2.3 KICKOFF MEETING .......................................................................................................................... 5 

2.4 SCHEDULING/ENGINEERING AND COST MONITORING ......................................................... 5 

2.5 RECORDS MANAGEMENT.............................................................................................................. 5 

2.6 COORDINATION WITH OTHER DISTRICT PROJECTS ............................................................... 6 

2.7 COORDINATION WITH OTHER AGENCIES.................................................................................. 6 

2.8 DISTRICT REVIEW AND DESIGN REVIEW MEETING ............................................................... 6 

2.9 RISK MANAGEMENT ....................................................................................................................... 6 

2.10 STAGE II COST ESTIMATES ............................................................................................................ 6 

SECTION 3 - ENVIRONMENTAL SERVICES ...................................................................................... 7 

SECTION 4 - INVESTIGATIVE SUPPORT SERVICES ...................................................................... 7 

4.1 GEOTECHNICAL INVESTIGATION ................................................................................................ 8 

4.2 SURVEY .............................................................................................................................................. 9 

4.3 UTILITY DATA COLLECTION, RESEARCH, AND MAPPING ..................................................... 9 

4.4 UTILITY POTHOLING .................................................................................................................... 10 

4.5 EASEMENT ASSISTANCE .............................................................................................................. 10 

SECTION 5 - DESIGN CRITERIA TECHNICAL MEMORANDUM (TM) ..................................... 11 

SECTION 6 - HYDRAULIC MODELING AND GIS SERVICES ...................................................... 11 

SECTION 7 - PRELIMINARY DESIGN REPORT (PDR) .................................................................. 12 

SECTION 8 - FIFTY PERCENT (50%) DESIGN ................................................................................. 14 

SECTION 9 - GUARANTEED MAXIMUM PRICE (GMP) PROPOSAL......................................... 15 

SECTION 10 - NINETY PERCENT (90%) DESIGN DEVELOPMENT ........................................... 16 

SECTION 11 - ONE HUNDRED PERCENT (100%) DESIGN ........................................................... 16 

SECTION 12 - PERMITTING ................................................................................................................ 17 

12.1 PERMIT WORK PLAN AND SCHEDULE ..................................................................................... 17 

12.2 PERMIT APPLICATIONS AND TECHNICAL DOCUMENTS ...................................................... 17 

12.3 COORDINATION AND AGENCY INTERACTION ....................................................................... 18 

12.4 TRAFFIC CONTROL ....................................................................................................................... 18 

12.4.1 PRE-CONSTRUCTION ACTIVITIES ................................................................................... 18 

12.4.2 CONSTRUCTION ACTIVITIES ............................................................................................ 18 



 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

D-3  May 23, 2024 

SECTION 1 - GENERAL 

A. This document provides the minimum expected scope of services for the Progressive Design Build 

Team (PDBT) to perform Stage I design-build services in accordance with the Request for 

Proposals (RFP) for the Phase II Wastewater Collection System Project (Project). This scope is 

provided for the PDBT to develop a fee proposal for the DISTRICT’s Consideration.   

 

B. Multiple construction packages may be necessary to meet the project schedule.  If the PDBT 

determines that multiple construction packages are necessary, the PDBT may need to provide 

separate design submittals at designated design levels for each construction package.  The PDBT 

shall include all necessary costs associated with multiple construction packages in the PDBT’s fee 

proposal for Stage I services.  All Stage I services will be performed under the Progressive Design-

Build Services Contract (PDB Contract) at no additional cost to the DISTRICT regardless of the 

number of construction packages.   

 

C. All deliverables shall be an electronic file in PDF format unless noted otherwise.    

 

D. This minimum scope of services shall be included as part of the PDBT’s Proposal with a mark-up 

of any proposed changes.     

SECTION 2 - DISTRICT MANAGEMENT SUPPORT  

A. The PDBT shall provide management and technical support to the DISTRICT in the execution of 

the design of the Project. The PDBT shall make available its Executive, Project Manager, Design 

Manager, Construction Manager, and technical design leads for regular coordination with the 

DISTRICT during the design. The PDBT shall prepare a Project Execution Plan that is specific to 

the Project. The Project Execution Plan must follow industry best practices and must include a 

detailed Quality Assurance/Quality Control (QA/QC) plan. It is the District’s expectation that the 

PDBT will lead and manage the predesign activities, design process, permitting, and required 

coordination for prompt execution of the Stage 1 scope of services. 

  

B. The PDBT must attend meetings as requested by the DISTRICT and coordinate the preparation of 

supporting materials as required. Coordination meetings and deliverables are identified in the 

subsequent subtasks and elsewhere throughout this scope of services. Some of the support and 

coordination required include, but is not limited to:  

1. Value engineering support  

2. Preparation of request for clarifications and deviations  

3. Review of Deviation/Inconsistency Reports  

4. Public information support  

5. Operations and maintenance review  

6. Preparation of construction scheduling and cost trending  

7. Constructability reviews  

8. Construction cost reporting  

9. Permits and right-of-way’s,  

10. Operations and Maintenance manual  

11. Coordinate with related projects  

12. Long lead time equipment and materials, and  

13. Environmental issues and constraints.  
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2.1 PROGRESS MEETINGS AND REPORT  

A. PDBT shall lead, prepare the meeting agenda, attend meetings, and prepare meeting minutes for 

project progress meetings with DISTRICT personnel.  Progress meetings shall be held bi-weekly 

and shall alternate between in-person meetings at the DISTRICT’s office and videoconference 

meetings online. Prepare and submit five (5) days in advance of the meeting, technical 

memorandum on key issues (and monthly status report) to be addressed at the meetings. Provide 

technical representation at the meetings to respond to DISTRICT questions on the key issues. 

Provide meeting minutes to the DISTRICT within five (5) working days of the meeting. All 

meetings must be attended by the PDBT’s Project Manager.  

  

B. Progress meeting topics will include as a minimum:  

• Review previous meeting minutes  

• Progress, Budget, Schedule, and Cost monitoring  

• Deliverable status  

• Submitted and Scheduled deliverables  

• Project issues and recommended resolutions  

• Deviation request status  

• Coordination with related Projects  

PDBT shall include other discussion items as required to address key issues and permitting 

requirements, coordinate with District or other stakeholders, and adhere to funding requirements, 

to maintain the project on schedule. 

2.2 PROJECT STATUS REPORTS  

A.  PDBT shall prepare and submit a monthly Project Status Report, per the Project schedule, that will 

list all deliverables, identify key issues and define current progress and scheduled completion dates. 

The Report will include itemized information at the task level within each project phase, as an 

Appendix to the Project Status Report. Each monthly Project Status Report includes:  

1. Services Performed During the Invoice Period  

2. Services to be Performed Next Period  

3. Out of Scope Work Requested  

4. Schedule Milestone Summary  

5. Schedule Issues  

6. Financial Summary  

7. Budget Issues  

8. Action Items  

9. Decisions Log Updates 

10. Risk Register Updates  

2.2.1 DECISIONS LOG UPDATES 

A. PDBT shall develop and maintain a detailed log of key decisions made by the PDBT and the 

DISTRICT throughout the duration of the Project.  The decisions log shall be updated and included 

with each Project Status Report and each designated design submittal.        
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2.2.2 RISK REGISTER UPDATES  

A.  PDBT shall provide monthly Risk Register Updates to the DISTRICT’s Project Manager at 

progress meetings. PDBT shall identify and convey new risks to the Project Manager during 

progress meetings and shall submit risk updates via the Risk Register.  

DELIVERABLES  

1. Meeting Agendas (10 hard copies each and an electronic file in pdf format) 

2. Project Status Reports (10 hard copies each and an electronic file in pdf format) 

3. Decisions Log Updates (10 hard copies each and an electronic file in MS Excel format) 

4. Risk Register Updates (10 hard copies each and an electronic file in MS Excel format) 

5. Final Meeting Minutes 

2.3 KICKOFF MEETING  

A. The PDBT shall conduct a project kickoff meeting and shall commit the following personnel to 

attend:  

1. An Officer of the PDBT’s firm  

2. The Project Manager of the PDBT’s firm  

3. The Major Task Leaders, and  

4. A Representative from each Major Sub  

  

B. The kickoff meeting shall cover topics including, but not limited to:  

1. Project scope, schedule, roles and responsibilities, document management system, submittal 

formats, submittal review protocol, funding requirements, invoicing, permitting, public 

outreach, and environmental compliance.  

DELIVERABLES  

1. Kickoff Meeting Agenda (10 hard copies each and an electronic file in pdf format) 

2. Draft Meeting Minutes submitted to Project Manager within five (5) days of meeting  

3. Final Meeting Minutes within five (5) days of receiving DISTRICT comments 

2.4 SCHEDULING/ENGINEERING AND COST MONITORING  

A. PDBT shall prepare and maintain a project specific schedule as a tool in managing and monitoring 

project progress. The schedule shall include project tasks, task interrelationships, milestones, and 

intermediate and final project deliverables. The PDBT shall coordinate the development of the 

schedule with the DISTRICT to have the schedule be compatible with the DISTRICT and other 

projects. The schedule shall be updated monthly and be provided as an appendix to the monthly 

progress report.   

DELIVERABLES  

1.  Schedule as a pdf export and native electronic format compatible with MS Project.  

2.5 RECORDS MANAGEMENT  

A.  The PDBT shall utilize the Document Control System selected by the DISTRICT. PDBT shall 

make all documents available for DISTRICT review/reference in digital format with native files.  

The PDBT is required to store ALL deliverables electronically on the DISTRICT’s Document 

Control System.  
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2.6 COORDINATION WITH OTHER DISTRICT PROJECTS  

A. This project may require coordination and design interface with other DISTRICT projects that 

interface with the Project’s pipeline alignments. Required coordination with other District projects 

shall be identified in the Preliminary Design Report.    

2.7 COORDINATION WITH OTHER AGENCIES 

A.  The DISTRICT has developed a list of potential permits in Section 12 of this document. PDBT is 

responsible for determining the level of effort to coordinate with other agencies and procure all 

necessary permits to complete the Project.  Required coordination with other agencies shall be 

further identified in the Preliminary Design Report. 

2.8 DISTRICT REVIEW AND DESIGN REVIEW MEETING  

A. Design products of the Deliverable shall be submitted to the DISTRICT for review. The 

DISTRICT will collect review comments, will resolve conflicts, and will provide review 

comments within 30 calendar days of receipt of PDBT submittal.  Corrections noted that are 

within scope of services shall be made by the PDBT at no additional cost to the DISTRICT.  PDBT 

and DISTRICT will resolve review comments via a Design Review Meeting and the PDBT shall 

incorporate into design all accepted review comments. A final table of review comments, PDBT 

responses, and resolutions shall be prepared by the PDBT and submitted to the DISTRICT within 

ten (10) days of Design Review Meeting.  

 

B. Design Review Meetings between the DISTRICT and the PDBT shall be conducted for the 

following submittals: Design Criteria Technical Memorandum (TM), Preliminary Design Report 

(PDR), 50% Design, and 90% Design to review the comments and confirm design development.  

Design Review Meetings shall be held in the DISTRICT’S office and shall be scheduled on the 

same day as progress meetings.   

DELIVERABLES  

1. Respond to DISTRICT review comments in the DISTRICT provided tabular format prior to 

Design Review Meeting (an electronic file in MS Excel format).  

2.9 RISK MANAGEMENT  

A. PDBT shall attend three (3) Risk Management Workshops at Kickoff, PDR, and 50% Design.  

Workshops shall be held in the DISTRICT’S office and shall be scheduled on the same day as 

progress meetings.   

  

B. PDBT’S Project Manager is required to participate in the Risk Management Workshop. PDBT will 

work with DISTRICT to identify other PDBT staff that should attend the workshop. PDBT is 

responsible for leading the workshop, creating the agenda, and taking meeting minutes.  

2.10 STAGE II COST ESTIMATES   

A. The PDBT shall progressively develop and provide construction cost estimates for Stage II design-

build services in conjunction with the design, allowing the DISTRICT to modify scope, priorities, 

and requirements, if necessary, based on the overall budget.  The PDBT shall develop its estimates 

in a transparent and open-book manner concurrent with design development to create an acceptable 

cost (including contingency) to which the PDBT’s proposed fees and other fixed allocations or 

allowances will be added to ultimately establish a mutually agreed-upon Guaranteed Maximum 
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Price (GMP) for Stage II services after the 50% Design Submittal, as described in Section 9.  At a 

minimum, cost estimates shall be provided with the following submittals: 

1. Preliminary Design Report (PDR)  

2. 50% Design 

 

B. Each cost estimate shall include a Cost Breakdown Structure (CBS) Register with detailed backup 

data.  At a minimum, the CBS Register (table) shall include the following data for each item of 

work (CBS position code): Item Description, Quantity, Unit of Measure, Unit Cost, and Total Cost.  

The backup data for each CBS position code shall include detailed estimates for labor, materials, 

profit, overhead, fees, and any other costs.  Written quotes for major cost items shall also be 

included. 

 

C. Each estimate shall be accompanied with a narrative that provides a summary and describes the 

basis for the cost estimate.   

 

D. PDBT shall identify any variance in costs along with associated documentation to justify the 

incorporated changes from previous cost estimates.  

DELIVERABLES  

1. Cost Estimates (electronic files in pdf and MS Excel formats) 

SECTION 3 - ENVIRONMENTAL SERVICES  

A. The DISTRICT adopted a Mitigated Negative Declaration/Initial Study (MND) in June 2020 for 

this Project.  The MND and associated documents can be viewed online at 

https://www.hdwd.com/324/Environmental-Review.  

 

B. The MND includes a Mitigation Monitoring and Reporting Program (MMRP) that shall be adhered 

to by the PDBT.  The PDBT shall incorporate all required mitigation measures into the design 

documents and will be responsible for implementing all mitigation measures including, but not 

limited to, additional biological surveys, construction monitoring (biological, archeological, 

paleontological, cultural), hazardous materials management, traffic control, wildfire prevention, 

and development of specific plans and reports.  Cost for incorporating environmental requirements 

into the design shall be included in the design tasks.  Costs for implementation of the mitigation 

measures during Stage II of the Project shall be included in the GMP, described in Section 9.   All 

environmental work during construction shall be performed by a qualified environmental firm(s) 

selected by the PDBT and approved by the District.    

SECTION 4 - INVESTIGATIVE SUPPORT SERVICES  

A. The task shall include Investigative Support Services in support of the design of the Project. 

Investigative Support Services shall include, at a minimum:  

1. Geotechnical Investigation  

2. Survey  

3. Utility Data Collection, Research, and Mapping 

4. Utility Potholing 

5. Easement Assistance  

  

https://www.hdwd.com/324/Environmental-Review
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B. PDBT is responsible for the completion of all activities outlined below prior to completion of the 

50% Design. PDBT shall determine the appropriate schedule of the Investigate Support Services 

but shall receive authorization from the DISTRICT prior to commencement with work. All work 

shall be in accordance with the Project’s Mitigated Negative Declaration/Initial Study (MND).  

4.1 GEOTECHNICAL INVESTIGATION  

A. Perform geotechnical and environmental investigations and prepare reports for the Project. 

Geotechnical services shall include soil borings necessary to observe, test, classify soils, presence 

of rock, and monitor groundwater. The number, spacing, and depth of the soil borings shall be 

determined by the PDBT’s qualified geotechnical engineer or engineering geologist, and shall 

consider the various construction methods that may be utilized (open cut, horizontal directional 

drill, micro- tunnel, auger bore, tunnel boring machine (TBM) etc.). For work within Caltrans 

right-of-way (ROW) the minimum requirements as stated in Caltrans guidelines shall apply.  
 

B. Prior to any soil boring or ground disturbance, appropriate environmental clearance shall be 

obtained by the PDBT.  PDBT shall determine if borings will be within environmentally sensitive 

areas and the PDBT shall take appropriate measures.  Avoid placement of borings within 

environmentally sensitive areas if feasible.   
 

C. Prior to any soil boring or ground disturbance, all necessary permits shall be obtained by the 

PDBT.  At a minimum, PDBT shall submit for and receive an encroachment permit for work 

within Town of Yucca Valley right-of-way (See Section 12) with traffic control plans approved by 

the Town.  PDBT shall also submit for and receive boring permits from the appropriate regulatory 

agencies.    
 

D. The PDBT shall notify DigAlert / Underground Service Alert (USA) and request utility mark-outs 

prior to advancing borings. The PDBT will perform borings in the public ROW or other 

DISTRICT owned land.   
 

E. PDBT shall dispose of non-hazardous soil and water samples in accordance with existing 

regulations including those of the Regional Water Quality Control Board and the County 

Department of Environmental Health Services, and the DISTRICT should the Contractor need to 

discharge dewatering into the DISTRICT’s wastewater collection system. Groundwater and soil 

testing may be required to properly analyze for potential contaminants/constituents. PDBT shall 

determine the type and extent of sampling required for the Project.  
 

F. The PDBT shall prepare a Geotechnical Baseline Report for any tunneled or trenchless pipeline 

reaches in accordance with American Society Civil Engineers guidelines (“Geotechnical Baseline 

Reports for Construction”, ASCE, 2007).  
 

G. A geological/geotechnical map shall be prepared. It shall include all borings and geologic 

conditions in accordance with the Guidelines. The PDBT shall provide geologic maps of the 

selected alignments, showing current investigation findings as well as information from past 

investigations. A geologic cross section should also be provided along the alignment. The 

DISTRICT will provide past geotechnical investigations prior to PDBT’s investigation. 

DELIVERABLES  

1. Draft Geotechnical Investigation Report  

2. Final Geotechnical Investigation Report   

3. Draft and Final Geotechnical Baseline Report  
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4.2 SURVEY  

A. PDBT shall conduct aerial photogrammetric topographic survey and supplemental field (ground) 

survey for the entire Project Area.  Survey shall include, but not be limited to: property lines, right 

of way, spot elevations, monuments, grade breaks, roadways, curb, gutter, above/at grade utilities, 

underground utilities (manhole dips and potholes), utility mark-out, fences, and trees.  The basis of 

control shall be the California State Plane Coordinate system of NAD 83. Elevations shall be based 

on NAVD 88 vertical datum. The survey shall be delivered at 40 scale showing one-foot contours 

and prominent surface features over the proposed area to U.S. mapping standards.  Digital high-

resolution color orthoimage(s) shall be provided for the entire Project Area.   At a minimum, scribed 

(mapped) topography shall cover the right-of-way and the entirety of each property along the 

proposed pipeline alignments.   

   

B. PDBT shall research and obtain record mapping information and shall prepare right-of-way 

mapping for the entire Project Area.  Research and perform field work to locate and document all 

existing survey monuments for mapping.  Identify monuments that may be affected by construction 

activities.  

 

C. Prepare AutoCAD base maps showing topographic survey and right-of-way information. The base 

mapping shall be done at 40 scale. 

DELIVERABLES  

1. Existing Topographic Survey Base Map (AutoCAD dwg format)    

2. Existing Right-of-Way Base Map (AutoCAD dwg format)    

3. Field Survey Points (AutoCAD dwg and CSV formats)    

4.3 UTILITY DATA COLLECTION, RESEARCH, AND MAPPING 

A. PDBT shall collect, catalog, and review existing utility information relevant to the Project 

including, but not limited to, DISTRICT and Town of Yucca Valley record drawings, the 

DISTRICT’s GIS data, and record drawings or maps from other utility owners.   PDBT shall obtain 

record drawings or maps for all existing utilities in the Project area and shall field verify (survey) 

their locations from visible above ground features or by potholing.    

 

B. PDBT shall utilize DigAlert’s utility lookup services to determine which utilities/agencies have 

facilities located within the Project area. The owners of facilities determined to be within the project 

area shall be contacted by the PDBT to obtain utility record drawings or maps. PDBT shall prepare 

exhibit map(s) detailing the requested Project area to be sent to utility owners.  

 

C. All existing utilities in the Project Area shall be mapped in an AutoCAD base map that shall be 

updated based on survey and potholing information.   The base mapping shall be done at 40 scale. 

 

D. The PDBT is responsible for coordinating all utility relocations. PDBT shall include costs for 

relocated utilities in their cost estimates and the GMP for Stage II services.  

DELIVERABLES  

1. Existing Utilities Base Map (AutoCAD dwg format)    
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4.4 UTILITY POTHOLING  

A. Upon review, analysis, and mapping of existing utilities, PDBT shall develop a list and maps of 

existing utilities that need to be potholed for the design.   It shall be the responsibility of the PDBT 

to determine which utilities need to be potholed and the schedule for potholing work.       

 

B. PDBT shall prepare a potholing plan with maps showing the pothole ID, owner, material, size, 

and location of utilities to be potholed. PDBT shall show the horizontal locations, of overhead 

and buried utilities, of all known public and private utilities.  

 

C. Prior to any potholing or ground disturbance, appropriate environmental clearance shall be 

obtained by the PDBT.  PDBT shall determine if potholes will be within environmentally sensitive 

areas and the PDBT shall take appropriate measures. 

 

D. Prior to any potholing or ground disturbance, all necessary permits shall be obtained by the PDBT.   

At a minimum, PDBT shall submit for and receive an encroachment permit for work within Town 

of Yucca Valley right-of-way (See Section 12) with traffic control plans approved by the Town.    

 

E. The PDBT shall perform potholes (borings) in the public ROW or other DISTRICT owned land.  

The PDBT shall notify DigAlert / Underground Service Alert (USA) and request utility mark-outs 

prior to any excavation.   

 

F. Utilities located by potholing shall be surveyed by the PDBT and the survey data shall be used to 

update the existing utilities base map described in Section 4.3.     

 

G. Pothole results shall be submitted to the DISTRICT as a list and maps and at a minimum identify: 

pothole ID, utility type, owner, size, depth, material, location, and condition.  

DELIVERABLES  

1. Potholing Plan 

2. Potholing Results 

4.5 EASEMENT ASSISTANCE  

A. As part of the 50% design submittal, the PDBT shall determine if any utility easements on private 

property will be required for the Project and shall provide the DISTRICT with a map showing the 

location of proposed easements and the assessor’s parcel number (APN) of each property where 

easements will be required.  The DISTRICT will be responsible for easement procurement and 

negotiations with property owners.     

 

B. Upon direction from the DISTRICT, the PDBT shall prepare easement documents (plats and legal 

descriptions) for any utility easements required for the Project. PDBT shall obtain and utilize title 

reports from a title company for properties where easements will be required.  Easement documents 

shall be prepared by a California licensed surveyor.  The PDBT shall estimate and list the number 

of easement documents that will be required based on the PDBT’s conceptual version of the 

redefined Phase II boundary and collection system include in the PDBT’s proposal. 

DELIVERABLES  

1. Map showing the location of proposed easements 

2. Plats and Legal Descriptions  
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SECTION 5 - DESIGN CRITERIA TECHNICAL MEMORANDUM (TM)  

A. The task shall include development of a Technical Memorandum (TM) for all Design Criteria and 

Design Standards that will be used for the Project. At a minimum, the TM shall:  

1. Review the design criteria and design standards that were used for the design of the existing 

(Phase I) wastewater collection system.  Identify any recommended changes for the Project.    

2. Review the design criteria, data, and approach that was used for hydraulic modeling of the 

existing (Phase I) system.  Identify any recommended modeling changes for the Project.    

3. Discuss any other design criteria to be used for the Project.    

 

B. PDBT shall submit a Draft TM for DISTRICT review. A meeting between the PDBT and 

DISTRICT shall occur to review comments on the Draft TM.  PDBT shall submit a final TM with 

DISTRICT comments addressed.   The final TM shall be included as an appendix in the PDR 

described in Section 7.   

DELIVERABLES  

1. Draft Design Criteria TM 

2. Final Design Criteria TM 

3. Review Comment Log with Responses to Comments on the Draft TM (an electronic file in 

MS Excel format)    

SECTION 6 - HYDRAULIC MODELING AND GIS SERVICES 

A. PDBT shall develop and maintain a hydraulic sewer model of the existing wastewater collection 

system and the proposed wastewater collection system for the Project.  The sewer modeling 

software used to create and operate the model shall be either Autodesk InfoWorks ICM or Bentley 

OpenFlows SewerGEMS.  The PDBT’s proposal shall list which modeling software will be used.  

A hydraulic model of the existing wastewater collection system is not available.        

 

B. The model shall include all existing and proposed gravity sewer mains, manholes, lift stations, and 

force mains.  Sewer laterals do not need to be included in the model.  The model shall be prepared 

with the DISTRICT’s latest GIS data and record drawings for the existing (Phase I) wastewater 

collection system.  The PDBT shall verify that the GIS data and record drawings are consistent and 

shall rectify any discrepancies.  Appropriate naming conventions used for Phase I facilities shall be 

followed for Phase II facilities.   

 

C. The model shall be developed based on the design criteria, data, and approach included in the 

Design Criteria TM, described in Section 5.    

 

D. The PDBT shall calibrate the model based on available flow meter data from the DISTRICT, from 

the DISTRICT’s Water Reclamation Facility (wastewater treatment plant) and sewer lift stations 

(Paxton, Kickapoo, and Barron). 

 

E. The PDBT shall update the model as the design progresses to verify design criteria is met for the 

proposed pipelines.  Following construction of the Project, the PDBT shall update the model based 

on record drawings.  Updates shall include, but not be limited to the location, size, and elevations 

for pipelines and manholes.     
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F. Following construction of the Project, the PDBT shall update the DISTRICT’s GIS shapefiles 

(gravity sewer mains, manholes, lift stations, force mains, laterals, cleanouts, and service points) to 

include the Phase II Project collection system based on record drawings.  All existing GIS attributes 

(fields) used for Phase I facilities shall be populated for Phase II facilities.  Appropriate naming 

conventions used for Phase I facilities shall be followed for Phase II facilities.   

DELIVERABLES  

1. Hydraulic Model (Updated based on Record Drawings) 
2. GIS shapefiles (Updated based on Record Drawings) 

SECTION 7 - PRELIMINARY DESIGN REPORT (PDR)  

A. The task shall include development of a comprehensive Preliminary Design Report (PDR) for the 

Project. The PDR content shall include, at a minimum:  

1. Project Background 

2. Proposed Phase II (Project) Service Area  

a. Phase II Boundary Development 

b. Phase II Sewer Basins / Sub-basins 

c. Phase II Sewer Connections (parcel data, equivalent residential connections, deferred 

parcels) 

d. Land Use 

e. Existing Population and Population Growth 

f. Water Consumption 

g. Future System Phasing (Phase III) 

3. Hydraulic Analysis 

a. Background 

b. Methodology 

c. Peaking Factors / Diurnal Curves 

d. Wastewater Flow Projections 

e. Hydraulic Design Criteria  

f. Hydraulic Model  

4. Gravity Sewer Pipeline Design  

a. Design Criteria and Standards 

b. Evaluation of Alignments 

c. Alternative Alignments 

d. Proposed Construction Methods 

e. Pavement Restoration Requirements 

f. Appurtenances (manholes, laterals, cleanouts, etc.) 

g. Easement Requirements 

h. Wash and Drainage Crossings 

i. Scour Analysis (if required) 

j. Private Laterals 

5. Sewer Lift Station Design (if required) 

a. Design Criteria and Standards 

b. Locations 

c. Design Flows 
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d. Preliminary Layouts 

e. Equipment 

f. Electrical Requirements 

g. Instrumentation and Controls Requirements 

h. Property Acquisition / Easement requirements 

6. Force Main Pipeline Design (if required) 

a. Similar Content to Item 4 (Gravity Sewer Pipeline Design) 

b. Appurtenances (Valves, Air Release/Vacuum Valves, Blowoffs) 

c. Surge Protection 

d. Thrust Restraint 

7. Existing Utilities 

8. Geotechnical Considerations 

9. Environmental 

a. Impacts 

b. Documentation 

c. Mitigation Measures 

d. Comprehensive Response to Climate Change (per State guidelines) 

10. Agency Coordination and Permits 

11. State Funding – Special Design and Construction Requirements 

12. Construction Packaging and Sequencing 

13. Project Cost 

14. Project Schedule 

15. Risk Analysis 

16. Preliminary Design Drawings 

 

B. The PDBT, in collaboration with the District, will be responsible for delineating a new boundary 

for Phase II to provide a project that best meets the District's objectives and budget as described in 

the RFP.  The PDBT shall progress the PDBT’s conceptual version of the redefined Phase II 

boundary and collection system, included in the PDBT’s proposal, for the PDR.      

 

C. PDBT shall develop a cost estimate for Stage II services for the PDR that shall be in conformance 

with Section 2.10 of this document.  

 

D. PDBT shall submit a Draft PDR for DISTRICT review. A meeting between the PDBT and 

DISTRICT shall occur to review comments on the Draft PDR. PDBT shall submit a Final PDR 

with DISTRICT comments addressed. PDBT shall receive authorization from DISTRICT prior to 

proceeding to 50% Design.   

DELIVERABLES  

1. Draft PDR  

2. Final PDR 

3. Review Comment Log with Responses to Comments on the Draft PDR (an electronic file in 

MS Excel format)    

4. Cost Estimate for Stage II Design-Build Services 

5. Updated Decision Log 
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SECTION 8 - FIFTY PERCENT (50%) DESIGN   

A. The task shall include advancement of the preliminary design presented in the Preliminary Design 

Report (PDR) for the Project. Included in the 50% Design shall be an update to any design issues 

or omissions from the PDR. The PDBT shall use the PDR to the fullest extent possible in 

preparation of the 50% Design.  It is recognized that clarifications, substitution requests and/or 

other issues may be raised by the PDBT while developing the 50% Design. In this event, the PDBT 

shall submit to the DISTRICT for approval with proper justification. Resolution of issues raised 

and their incorporation in the 50% Design will be done at no additional cost to the DISTRICT.  All 

key design decisions shall be documented in the Decisions Log, described in Section 2.2.1.      
 

B. Project drawings shall be developed on 22” x 34” sheets using the District’s standard title block. 

Pipeline plan and profile sheets shall have a 1” = 40’ horizontal scale and a 1” = 8’ vertical scale.   
 

C. At a minimum, 50% Design Drawings shall include the following sheets for the Project: 

1. Title Sheet 

2. Sheet Index 

3. General Notes 

4. Legend and Abbreviations 

5. Key Maps of Sheets 

6. Pipeline Plan and Profile Sheets 

7. Pipeline Detail Sheets (Trench, Manholes, Laterals, Cleanouts)   

8. Pavement Plan Sheets 

9. Pavement Detail Sheets 

10. Lift Station Civil, Mechanical, Structural, Electrical, and Instrumentation Sheets (If required) 
 

D. At a minimum, 50% pipeline plan and profile sheets shall include the following: 

1. Plan with existing base maps (topographic survey, right-of-way, existing utilities), a color 

orthophoto, labels for streets and properties (address and APN), north arrow, scale bar, 

proposed pipeline alignment with stationing, proposed manholes with labels (ID and station), 

and proposed utility easements.   

2. Profile of pipeline, pipeline labels (size, material, slope, and length), manhole labels (ID, 

station, rim elevation, and invert elevations), vertical deflection/fitting labels for force mains, 

existing ground surface profile, existing utility crossings with labels (size and service), and 

minimum utility clearances.   

3. All pipeline appurtenances 

4. Line information (coordinates, curve data) 

5. Construction callouts and notes 

6. Match lines     

7. Key dimensions 
 

E. The 50% design submittal shall include both 50% drawings and technical specifications. 
 

F. PDBT shall develop a cost estimate for Stage II services for the 50% Design that shall be in 

conformance with Section 2.10 of this document.  
 

G. 50% Design Narrative. PDBT shall prepare and submit a narrative detailing all significant 

changes, deviations, and impacts to Project costs and schedule from the PDR. 
 

H. QA/QC Documentation.  For all design deliverables, the PDBT shall submit documentation 

showing compliance with the PDBT’s QA/QC Plan.  At a minimum, provide a review/check stamp 

with the initials of the PDBT’s reviewer(s) and date(s) on the front page of each design deliverable.          
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I. The DISTRICT will provide the PDBT with one (1) set of consolidated review comments on the 

50% Design submittal.  PDBT shall provide comment responses to the DISTRICT’s comments 

prior to the comment resolution meeting. A Comment Resolution Meeting between the DISTRICT 

and the PDBT shall be conducted to review the comments and confirm design development, in 

conformance with Section 2.8.  

 

J. The DISTRICT must provide written authorization to the PDBT before the PDBT can proceed with 

90% Design. For the DISTRICT to consider a design submittal complete, the submittal must meet 

all the requirements outlined in this scope of services. In the essence of time, PDBT can request 

approval from the DISTRICT to proceed with the next submittal while the DISTRICT reviews the 

current submittal, at their own risk.  

 

K. Deliverables for each design level (50%, 90%, and 100%) shall be submitted concurrently as a 

complete submittal package.   

DELIVERABLES  

1. 50% Design Narrative  

2. 50% Design Drawings  

3. 50% Specifications  

4. Cost Estimate for Stage II Design-Build Services 

5. Map showing the location of all proposed easements per Section 4.5  

6. QA/QC Documentation 

7. Updated Decision Log 

SECTION 9 - GUARANTEED MAXIMUM PRICE (GMP) PROPOSAL 

A. Upon direction from the DISTRICT and following the comment resolution meeting between the 

District and the PDBT for the 50% Design submittal, the PDBT shall submit a Guaranteed 

Maximum Price (GMP) proposal for Stage II services.  The GMP shall be developed in a 

transparent and open-book manner to create an acceptable cost (including contingency) to which 

the PDBT’s proposed fees and other fixed allocations or allowances will be added to establish a 

mutually agreed-upon price.   The GMP shall build upon the previously developed cost estimates 

described in Section 2.10.  

 

B. The GMP proposal shall include a Cost Breakdown Structure (CBS) Register with detailed 

backup data.  At a minimum, the CBS Register (table) shall include the following data for each 

item of work (CBS position code): Item Description, Quantity, Unit of Measure, Unit Cost, and 

Total Cost.  The backup data for each CBS position code shall include detailed estimates for 

labor, materials, profit, overhead, fees, and any other costs.  Written quotes for major cost items 

shall also be included. 

 

C. The DISTRICT will review the GMP proposal.  Following the DISTRICT’s review, a meeting 

will be held in the DISTRICT’s office with the DISTRICT and the PDBT to negotiate the Stage II 

scope of services and GMP.  The DISTRICT reserves the right to not enter into a contract 

amendment for Stage II services at the DISTRICT’s sole discretion.  If the DISTRICT chooses to 

exercise said right, the DISTRICT will implement a contractual “off-ramp” approach, which may 

release the PDBT from further engagement or, at the DISTRICT’S option, may require the PDBT 

to complete the design under Stage I services of the PDB Contract.  In the event the DISTRICT 

initiates the contractual “off-ramp” approach, the DISTRICT will reserve the right to cancel or re-
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procure the Project using a similar project delivery method or procurement methodologies, at its 

sole discretion.   

 

D. The PDBT shall comply with the Disadvantaged Business Enterprise (DBE) requirements, shall 

complete Good Faith Efforts (GFE), and shall provide evidence of DBE compliance for 

applicable Stage II services prior to performance of said services as required by the PDB 

Contract.  As part of Stage I Services, the PDBT shall develop and submit a plan documenting 

how the PDBT intends to comply with DBE requirements.   

DELIVERABLES  

1. GMP Proposal (electronic files in pdf and MS Excel formats) 

2. DBE Compliance Plan 

SECTION 10 - NINETY PERCENT (90%) DESIGN DEVELOPMENT  

A. Upon direction from the DISTRICT, the PDBT shall advance the 50% submittal to 90% level. 

PDBT shall incorporate agreed upon DISTRICT comments from the 50% submittal.  

  

B. The 90% level of final design shall be a complete set of construction drawings and specifications 

prepared by the PDBT, including traffic control plans (per Town of Yucca Valley requirements). 

 

C. 90% Design Narrative. PDBT shall prepare and submit a narrative detailing all significant 

changes, deviations, and impacts to Project costs and schedule from the 50% design.  

 

D. The DISTRICT will provide the PDBT with one (1) set of consolidated review comments on the 

90% Design submittal. PDBT shall provide comment responses to the DISTRICT’s comments 

prior to the comment resolution meeting. A Comment Resolution Meeting between the DISTRICT 

and the PDBT shall be conducted to review the comments and confirm final design development, 

in conformance with Section 2.8.  

DELIVERABLES  

1. 90% Design Narrative  

2. 90% Design Drawings  

3. 90% Specifications  

4. Review Comment Log with Responses to Comments on the 50% design submittal (an 

electronic file in MS Excel format)    

5. QA/QC Documentation 

6. Updated Decision Log 

SECTION 11 - ONE HUNDRED PERCENT (100%) DESIGN   

A. Perform the design to advance the 90% submittal to 100% (final) completion by incorporating 

agreed upon DISTRICT review comments on the 90% submittal.  All drawings and reports shall 

be stamped and signed by a Professional Engineer licensed in the State of California.     

 

B. Compile final project calculations and computations into a design package. All calculations shall 

be stamped and signed by the appropriate, responsible, licensed engineer. Calculation sheets shall 

indicate person responsible for the independent calculation/plan check. Only computations relating 

to final designed facilities are to be included in the design package.  
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DELIVERABLES  

1. Final Design Drawings (electronic files in pdf and AutoCAD formats) 

2. Final Specifications (electronic files in pdf and MS Word formats) 

3. Final Design Package 

4. Review Comment Log with Responses to Comments on the 90% design submittal (an 

electronic file in MS Excel format)    

5. QA/QC Documentation.   

6. Updated Decision Log 

SECTION 12 - PERMITTING  

A. Subject to the permits listed herein and specified clarifications, the PDBT shall prepare the 

necessary regulatory agency permit applications (except as noted below), plans, reports and 

notifications in support of the design, construction and operation of the proposed project.  

12.1 PERMIT WORK PLAN AND SCHEDULE  

A. The PDBT shall identify all existing regulatory approvals by preparing a detailed work plan and a 

permit work schedule. The work plan and schedule shall be submitted to the DISTRICT within 60 

days of Notice to Proceed (NTP) for review and input. The DISTRICT anticipates that the agencies 

listed below have permitting or approval authority. The PDBT is responsible for validating and 

identifying any additional responsible agencies with permitting or approval authority. PDBT shall 

identify any additional permits and bring to the attention of the DISTRICT. PDBT shall instruct 

DISTRICT of any permits that require DISTRICT submittal to responsible agencies.   

1. United States Army Corps of Engineer 404 Permit (Federal Clean Water Act)  

2. United States Fish and Wildlife Take Permit (Section 10 of Endangered Species Act)  

3. State of California Fish and Wildlife Take Permit (Western Joshua Tree)  

4. State Water Resources Control Board, Division of Drinking Water (Design Review) 

5. State Water Resources Control Board, 401 Permit (Federal Clean Water Act)  

6. State Water Resources Control Board, 2009-0009-DWQ Construction General Permit  

7. AB-52 Coordination  

8. Storm Water Quality Management Plan  

9. Regional Water Quality Control Board NPDES Permit  

10. Town of Yucca Valley Encroachment Permit 

11. Caltrans 

DELIVERABLES  

1.  Permit Work Plan and Schedule  

12.2 PERMIT APPLICATIONS AND TECHNICAL DOCUMENTS  

A. As specified above, prepare permit applications, as deemed complete by the regulatory agency, and 

identified in the PDBT’s permit work plan. Prepare necessary information required by the 

regulatory agencies for the applications. PDBT shall submit permits and pay associated permitting 

fees (to be reimbursed by the DISTRICT).  

 

B. Provide a Stormwater Pollution Prevention Plan for each construction package.  

  



 

REQUEST FOR PROPOSALS Design-Build Services for Phase II Wastewater Collection System Project 

D-18  May 23, 2024 

C. Improvements in Caltrans right-of-way shall be avoided if possible.  If improvements in Caltrans 

right-of-way are included in the design, the PDBT shall be responsible for preparing a Caltrans 

permit application and construction documents in accordance with Caltrans requirements.   

DELIVERABLES  

1. Permit applications  

2. Engineering and technical reports  

3. Stormwater Pollution Prevention Plan (1 hard copy and one electronic file in pdf format)  

12.3 COORDINATION AND AGENCY INTERACTION  

A.  The PDBT shall participate with the DISTRICT, as the lead agency, in interactions with various 

regulatory agencies and departments as identified in the PDBT’s work plan by providing the 

necessary technical support and information to conduct discussions or meetings with the regulatory 

agency.  

DELIVERABLES  

1. Meeting Agenda (10 hard copies each and an electronic file in pdf format) 

2. Engineering or Technical Support Information (10 hard copies each and an electronic file in 

pdf format) 

3. Meeting Minutes  

12.4 TRAFFIC CONTROL  

A.  PDBT shall secure an encroachment permit and receive authorization from the Town of Yucca 

Valley prior to any construction activities.  

12.4.1 PRE-CONSTRUCTION ACTIVITIES  

A.  Prior to any construction activities associated with Section 4: Investigative Services, the PDBT 

shall submit for and receive an encroachment permit with the Town of Yucca Valley. The PDBT 

shall have approved traffic control plans on record with the Town of Yucca Valley for each pre-

construction activity within the roadway.  

12.4.2 CONSTRUCTION ACTIVITIES  

A.  Prior to any construction activities, the PDBT shall submit for and receive an encroachment permit 

with the Town of Yucca Valley. The PDBT shall have approved traffic control plans on record with 

the Town of Yucca Valley for each construction activity within the roadway.  
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PROGRESSIVE DESIGN-BUILD CONTRACT BETWEEN 
HI-DESERT WATER DISTRICT AND 

[***INSERT PDBE NAME***] 
FOR THE PHASE II WASTEWATER COLLECTION SYSTEM PROJECT 

 

This Progressive Design-Build Contract (“Contract”) is made and entered into this __ day 
of ___________, 2024 (“Effective Date”) by and between the Hi-Desert Water District (hereinafter 
referred to as “Agency”) and  [***INSERT PDBE NAME***] (hereinafter collectively referred to as 
“Progressive Design-Build Entity” or “PDBE”).  Agency and PDBE are sometimes individually 
referred to as “Party” and collectively as “Parties.” 

 
RECITALS 

 
A. Agency is a public agency of the State of California and is in need of turnkey design and 
construction  for the Phase II Wastewater Collection System Project (“Project”), which will include 
two phases: (1) preconstruction phase services (“Preconstruction Phase” or “Preconstruction 
Services” or “Stage 1”); and (2) construction phase services (“Construction Phase” or 
“Construction Services” or “Stage 2”), each of which are more fully described in the Contract 
Documents (collectively, “Services” or “Work”).  
 
B. Agency seeks to have PDBE perform the Services and PDBE warrants and represents 
that it is able and qualified to perform the Services for the Project. 
 
C. PDBE shall first perform Preconstruction Services consistent with the requirements of the 
Contract Documents, during or after which PDBE shall prepare and propose to Agency a 
Guaranteed Maximum Price (as defined in this Contract) to construct the Project and, if accepted 
by Agency, the Parties shall enter into an amendment to the Contract for PDBE’s performance of 
Construction Services.  
 
D. PDBE represents that is duly licensed in the State of California and has the necessary 
qualifications to perform the Services. 
 
E. The Parties desire to enter into this Contract for the purpose of setting forth the terms and 
conditions upon which PDBE shall render Services to Agency.  
 

TERMS 
 

1. Incorporation of Contract Documents. 

The above referenced recitals are true and correct and are incorporated into this Contract 
by this reference. This Contract includes and hereby incorporates in full by reference the following 
Contract Documents, including all exhibits, drawings, specifications and documents therein, and 
attachments and addenda thereto [***INSERT ADDITIONAL DOCUMENTS OR REMOVE 
DOCUMENTS LISTED IF NOT APPLICABLE TO THIS CONTRACT; THEN REMOVE THIS***]:  

• Progressive Design-Build Contract 

• Attachment 1 to this Contract – Scope of Services  

• Attachment 1-1 to this Contract – Proposal 

• Attachment 2 to this Contract - General Conditions 
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• Attachment 3 to this Contract – Special Conditions 

• Attachment 4 to this Contract – Performance Bond 

• Attachment 5 to this Contract – Payment Bond 

• Attachment 6 to this Contract – Rate Schedule 

• Attachment 7 to this Contract – Workers’ Compensation Certification 

• Attachment 8 to this Contract – Funding Requirements  

• Request for Proposals (“RFP”) and all addenda, attachments and appendices 

• Request for Qualifications (“RFQ”) and all addenda, attachments and appendices 

• Agency approved Change Orders 

• Completed and approved Construction Documents in accordance with the General 

Conditions 

2. PDBE’s Services, Responsibilities and Progression of the Services. 

2.1 Pre-Construction and Construction Phases.  As described in greater detail 
herein, the Services provided by PDBE for the Project shall consist of those performed at the Pre-
Construction Phase and Construction Phase (each a “Phase” or collectively the “Phases”). PDBE 
shall neither proceed with any work or any Phase, nor shall the PDBE be entitled to any 
compensation for any such work unless and until Agency issues a written Notice to Proceed for 
that Phase.  In entering into this Contract, the Parties expressly agree that Agency is under no 
obligation to issue a Notice to Proceed for any specific Phase, and may or may not issue a Notice 
to Proceed for a specific Phase, in Agency’s sole discretion. 

2.2 Performance of the Services.  PDBE promises and agrees, at its own cost and 
expense, to furnish to Agency all labor, materials, tools, equipment, services, and incidental and 
customary work necessary to fully and adequately perform the Services and complete the Project 
consistent with the requirements of the Contract Documents.  The Services are more particularly 
in the Contract Documents, including, without limitation, Attachment 1.  

2.3 Standard of Care.  PDBE’s performance shall be consistent with the standards 
set forth in the Contract and the General Conditions.  PDBE warrants to Agency that all Services 
shall be performed in accordance with the highest professional standards and degree of care 
applicable to those design professionals who specialize in designing and providing services for 
projects of the type, scope, quality and complexity of the Project utilizing the progressive design-
build contracting mode.  PDBE warrants to Agency that all labor, materials, equipment and 
furnishings used in, or incorporated into, the Work will be of good quality, new (unless otherwise 
required or permitted by the Contract Documents), and all work will be free of liens, claims and 
security interests of third parties; that the work will be of the highest quality and free from defects 
and that all work will conform with the requirements of the Contract Documents. PDBE shall 
supervise, inspect, and direct the Project competently and efficiently, devoting such attention 
thereto and applying such skills and expertise as may be necessary to perform the Project in 
accordance with the Contract Documents. PDBE shall be solely responsible for the means, 
methods, techniques, sequences, and procedures of design and construction of the Project.  
PDBE shall perform, at its own cost and expense and without reimbursement from Agency, any 
services necessary to correct errors or omissions which are caused by the PDBE’s failure to 
comply with the standard of care provided for herein. 
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2.4 Key Personnel.  The following individuals are PDBE’s key personnel, none of 
whom can be replaced unless approved by Agency as provided herein (such approval not to be 
unreasonably withheld or delayed): [***ADJUST AS NECESSARY CONSISTENT WITH KEY 
PERSONNEL REQUIRED IN THE RFQ***] 

  

Project Executive  ____________ 

Project Manager ____________ 

Design Manger ____________ 

Engineer of Record ____________ 

Cost Estimator ____________ 

Superintendent ____________ 

____________ ____________ 

____________ ____________ 

____________ ____________ 

____________ ____________ 

____________ ____________ 

 
2.5 Independent Contractor.  PDBE, in the performance of this Contract, shall be 

and act as an independent contractor.  PDBE understands and agrees that it and all of its 
employees shall not be considered officers, employees, agents, partner, or joint venture of 
Agency, and are not entitled to benefits of any kind or nature normally provided employees of 
Agency and/or to which Agency's employees are normally entitled, including, but not limited to, 
State Unemployment Compensation or Worker's Compensation.  PDBE shall assume full 
responsibility for payment of all federal, state and local taxes or contributions, including 
unemployment insurance, social security and income taxes with respect to PDBE’s employees.  
In the performance of the work herein contemplated, PDBE is an independent contractor or 
business entity, with the sole authority for controlling and directing the performance of the details 
of PDBE’s Work, Agency being interested only in the results obtained. 

3. PDBE’s Compensation.   

3.1 Pre-Construction Phase Compensation. 

(a) Agency shall pay PDBE a total not to exceed amount of [***INSERT 
AMOUNT***] Dollars($___________________) for performance of the Pre-Construction 
Services based on the work satisfactorily performed and approved by Agency pursuant to the 
Contract Documents including, without limitation, Attachment 1 and at the rates and manner set 
forth in Attachment 6 to this Contract (“Pre-Construction Fee”).  For the purposes of this Contract, 
the billing rates will remain effective through the entire term of this Contract.   

(b) The Pre-Construction Fee includes all costs and expenses for all time and 
materials required and expended to provide the specific Preconstruction Services and design and 
complete the Construction Documents.  Agency shall not be liable to PDBE for any costs or 
expenses paid or incurred by PDBE in performing the Services, except as expressly provided for 
in this Contract.  
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3.2 Construction Phase Compensation. 

(a) Construction Phase Compensation.  PDBE expressly agrees and 
acknowledges that, as of the Effective Date, PDBE is not entitled to any compensation for 
Construction Services, and shall only be entitled to such compensation if: (1) Agency accepts the 
PDBE’s GMP Proposal (as defined herein and further described in the Scope of Services in 
Attachment 1); (2) the Parties execute, and Agency’s governing body approves, the GMP 
Amendment (as defined herein and further described in the Scope of Services in Attachment 1); 
and (3) Agency issues a Notice to Proceed for the Construction Phase.   

(b) GMP for Construction Phase.  PDBE’s compensation for Construction 
Services shall be a not-to-exceed guaranteed maximum price as further described, and subject 
to, the limitations set forth below and as indicated in the Contract Documents (“Guaranteed 
Maximum Price” or “GMP”). As of the Effective Date, the GMP has not been agreed to by the 
Parties.  If, during or after the completion of Preconstruction Services and PDBE’s presentation 
of the GMP Proposal to Agency, Agency agrees to PDBE’s GMP in the GMP Proposal, the Parties 
shall amend this Contract and replace this Section with a not-to-exceed GMP for all PDBE’s 
Construction Services for the Project, which shall be consistent with the structure, and subject to 
the limitations, set forth below. 

3.3 Definitions of Guaranteed Maximum Price Components.   

(a) “Agency Contingency” means an amount set by Agency that is part of the 
GMP and which Agency may use to pay for Change Orders for Construction Services, in Agency’s 
sole and absolute discretion. Agency Contingency shall be for the sole and exclusive use and 
benefit of Agency. 

(b) “PDBE’s General Conditions” means the costs for activities, facilities, and 
services required to support the Construction Phase for the Project and manage the Project site, 
without mark-up, which shall not exceed the amount included in the GMP Amendment.   

(c) “Construction Cost” means all actual and direct costs necessarily and 
properly incurred by the PDBE and Subcontractors to construct, test, and commission the Project, 
which is defined as all costs reasonably and properly incurred in performing the Work at 
competitive rates, including: wages paid for direct labor; contributions applicable to the PDBE’s 
and Subcontractor’s payroll; fringe benefits; payroll taxes; contributions for unemployment; social 
security, disability, and similar payments and assessments; travel and subsistence; materials, 
supplies, and equipment incorporated or consumed in the Work; hand tools consumed in the 
Work; reasonable equipment rental charges whether the equipment is owned by or rented to 
PDBE or Subcontractor; power, utility, and telephone charges; permits, licenses and inspections 
for which the PDBE or Subcontractor is required by the Contract Documents to pay, other than 
those permits for which Agency pays directly; sales and use taxes incurred about the Work; fees 
of testing laboratories for tests required by the Contract Documents, except those related to 
nonconforming Work; demolition, clean-up and removal costs; professional fees of consultants, 
engineers, designers or schedulers that the PDBE or Subcontractor is required by the Contract 
Documents to employ during the Project; and all other costs properly and reasonably incurred in 
the performance of the Work. 

(d) “Construction Cost” does not include: compensation for PDBE’s General 
Conditions; PDBE’s and Subcontractor’s personnel stationed at the PDBE’s and Subcontractor’s 
principal or branch offices; overhead and general expenses except those provided for in 
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Construction Cost; the cost of the PDBE’s and Subcontractor’s capital used in the performance 
of the Work; costs that would cause the GMP to be exceeded; discounts and rebates and the 
salvage value of tools and equipment consumed in the Work; costs incurred in performing call-
back, repair and warranty work; discounts and rebates and the salvage value of tools and 
equipment consumed in the Work; costs due to the negligence, error, or omission of the PDBE or 
Subcontractor or to the failure of the PDBE or Subcontractor to fulfill a specific responsibility to 
Agency set forth in this Contract Document; costs incurred as a result of a delay which does not 
constitute compensable delay under the General Conditions; costs incurred in the performance 
of the Pre-Construction Phase; any cost not specifically and expressly described as a 
reimbursable cost; and costs PDBE or Subcontractor is required to bear as a result of PDBE's or 
Subcontractor’s failure to perform in accordance with the Contract Documents.    

3.4 Components of Guaranteed Maximum Price.  The GMP includes the following 
costs for Construction Services: 

(a) PDBE’s General Conditions. PDBE’s General Conditions for the 
Construction Services, consistent with the detailed general conditions presented with the GMP 
Proposal.   

(b) Construction Cost. The Construction Cost for Construction Services 
performed by PDBE. 

(c) Mark-Ups. 

(i) Fee for Overhead and Profit.  PDBE’s fee for overhead and profit 
(the “PDBE’s Fee”) shall be _______________ percent (______%) of the Construction Cost self-
performed by the PDBE and _______________ percent (______%) of the Construction Cost 
subcontracted by the PDBE.  PDBE’s Fee shall compensate the PDBE for all field and home 
office overhead, profit, and other costs and expenses not specifically included in the Construction 
Cost. 

(ii) Bonds.  PDBE’s charge for Performance Bond and Payment Bond 
costs shall be _______________ percent (______%) of the Construction Cost. 

(iii) Insurance.  PDBE’s charge for insurance costs shall be 
_______________ percent (______%) of the Construction Cost. 

(iv) Mark-Up Inapplicable.  PDBE shall not apply any of the above-
mark-ups to PDBE’s General Conditions or Agency Contingency. 

(d) Agency Contingency. 

(i) Agency Contingency Calculation.  Agency Contingency shall be ten 
percent (10%) of the Construction Cost incurred by the PDBE. PDBE shall NOT be entitled to 
the above stated mark-up on the Construction Cost for Construction Services paid for out of 
Agency Contingency.  Agency Contingency shall be for the sole use of Agency in its absolute 
discretion and is included in the GMP. Agency Contingency may be used for any changes directed 
by Agency, including but not limited to, Change Orders, or for use any other use proposed by 
Agency, which may be accepted or denied in Agency’s sole and absolute discretion.        
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(e) No Allowances.  PDBE shall not include any allowances in the GMP, unless 
expressly authorized in writing by Agency. If Agency approves the use of allowances, Agency 
shall be entitled to set the conditions for allowance use in its sole and absolute discretion. 

3.5 Conditions Applicable to Guaranteed Maximum Price. 

(a) PDBE guarantees that the final cost to construct the Project shall not 
exceed the GMP, subject to any additions or deductions as provided in the Contract Documents. 
Except as otherwise provided in this Contract, PDBE shall assume the risk of all costs in excess 
of the GMP in performing the Construction Services and provide a fully completed and 
successfully operational Project, complete in every detail according to the provisions of the 
Contract Documents and shall not be entitled to additional payments because of such excess 
costs.  Should PDBE believe that it is entitled to additional compensation, whether money or time, 
it must request such compensation pursuant to the Contract Documents.  

(b) The GMP includes and assumes that from time to time, PDBE will 
encounter delays and difficult site conditions arising from limited access to work areas, other 
interference, or conditions at the Project site.  PDBE assumes full responsibility for its 
examination, investigation and understanding of the difficulties which may be encountered, and 
has included in its GMP the cost of any Work associated with such difficulties.   

3.6 Adjustments to Guaranteed Maximum Price.   

(a) The GMP reflected in the GMP Amendment shall not be modified except in 
the event of the following circumstances: (a) Agency directs and authorizes a change which is 
related solely to Agency discretionary changes (the foregoing excludes changes authorized by 
Agency resulting from errors, omissions or other deficiencies in the Construction Documents or 
changes resulting from the acts, omissions or other conduct of the PDBE); (b) unanticipated field 
conditions which could not be reasonably foreseeable by the PDBE are encountered which 
requires changes; (c) changes are directed by a governmental agency with jurisdiction over the 
Project or portions thereof, which could not be reasonably foreseen or anticipated by the PDBE 
at the conclusion of the Pre-Construction Phase; (d) changes are necessitated by amendment(s) 
or enactment(s) of laws, rules, ordinances or regulations applicable to the Project or portions 
thereof which could not be reasonably anticipated or foreseen by the PDBE at the conclusion of 
the Pre-Construction Phase; or (e) changes resulting from emergencies not caused, in whole or 
in part, by the acts, omissions or other conduct of the PDBE or its employees, agents or 
representatives. Adjustments to the GMP shall be reflected in a Change Order duly executed by 
Agency and the PDBE.     

(b) Adjustments to the GMP on account of changes in the Work shall be 
determined as set forth in the Contract Documents, including, without limitation, the General 
Conditions in Attachment 2.  In calculating adjustments to the GMP, the allowed costs shall mean 
the Construction Cost and the allowed mark-up shall mean PDBE’s Fee.  

3.7 PDBE Responsibility for Construction Costs Exceeding GMP. If the final GMP 
exceeds the GMP, including all adjustments to the GMP in accordance with the Contract 
Documents, PDBE shall be solely responsible for all costs exceeding such amount. 
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3.8 Final Project Cost Accounting. 

(a) During Project close-out of the Construction Services as set forth in the 
General Conditions, but before Agency records a Notice of Completion, PDBE shall provide 
Agency a detailed Project accounting setting forth all additive Change Orders approved by 
Agency, and, if applicable, all savings generated by PDBE during the Project. 

(b) Agency shall, within a reasonable amount of time after receipt, review the 
Project accounting to determine its accuracy and reconcile the any potential savings and 
approved and unapproved Change Orders to determine the final cost to complete the 
Construction Services.  If Agency determines that there are savings due to either Party, or if 
Agency determines that the GMP needs to be adjusted upward because of unapproved Change 
Orders, Agency may issue a unilateral additive or deductive Change Order (as applicable). 

(c) PDBE’s compliance with this Section is a material term of the Contract 
necessary to deem the Project complete, and PDBE acknowledges that Agency shall not be 
obligated to record a Notice of Completion or release retention until PDBE complies with this 
Section.  

(d) Any disputes or claims arising out of this process shall be resolved 
pursuant to the dispute resolution procedures set forth in the General Conditions. 

3.9 Payment Terms. 

(a) Payment of Compensation for Pre-Construction Services.   

(i) PDBE shall submit a monthly itemized statement of Preconstruction 
Services charges and expenses to Agency on the fifth (5th) day of each month.  The itemized 
statement shall reflect the hours spent, or scopes of work performed, by PDBE in performing its 
Preconstruction Services, and, if applicable, the statements shall reflect expenses and materials, 
and the hourly charges shall not exceed the rates set forth in Attachment 6.  The itemized 
statement shall show the days and hours worked each workday PDBE performs Preconstruction 
Services for the previous month.        

(ii) Payment for the Preconstruction Services shall be made for all 
undisputed amounts in monthly installment payments within thirty (30) Days after PDBE submits 
an itemized statement to Agency for Preconstruction Services actually completed and after 
Agency’s written approval of the Preconstruction Services, or the portion of the Preconstruction 
Services for which payment is to be made.  Payment shall not constitute acceptance of any Pre-
Construction Services completed by PDBE.         

3.10 Payment of Compensation for Construction Services. 

(a) PDBE Monthly Payment Requests.  

(i) Pursuant to the General Conditions in Attachment 2, PDBE shall 
submit to Agency on forms approved by Agency a written request for payment of the GMP, 
together with such supporting data as Agency may request covering the amount of the Project 
work then completed.  Unless specified otherwise, such request and supporting data shall be 
submitted by PDBE so that it is received by Agency no later than the last day of the month 
preceding the month in which payment will be made.  
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(ii) PDBE acknowledges that the GMP is to be administered on an 
open book arrangement relative to the costs of the Work.  The payment request shall specify the 
percentage of completion (as of the end of the preceding month) of the work and compensation 
due PDBE.  The payment request shall be supported by such data substantiating the PDBE’s 
right to payment as Agency may require including but not limited to payrolls, petty cash accounts, 
receipted invoices or invoices with check vouchers attached, Subcontractor payment requests 
submitted to PDBE, documentation supporting the Subcontractor’s payment requests, and any 
other evidence required by Agency.     

(iii) Upon Agency’s approval, Agency will make a progress payment of 
the GMP to the PDBE in the amount of ninety-five percent (95%) of the estimated value of the 
Project work performed through the date of the payment request.  PDBE shall then make payment 
to Subcontractors as required pursuant to the Subcontractor contracts and applicable law.  
Without limitation to any and all remedies available to Agency under law, equity and contract, 
Agency may withhold disputed retained amounts as provided for under law and the General 
Conditions. 

(iv) Each Application for Payment shall be based on the most recent 
schedule of values submitted by PDBE in accordance with the Contract Documents. The schedule 
of values shall allocate the entire GMP among the various portions of the Work, except that 
PDBE's Fee shall be shown as a single separate item. The schedule of values shall be prepared 
in such form and supported by such data to substantiate its accuracy as Agency may require. 
This schedule, unless objected to by Agency, shall be used as a basis for reviewing PDBE's 
Applications for Payment.  Applications for Payment shall show the percentage of completion of 
each portion of the Work as of the end of the period covered by the Application for Payment. The 
percentage of completion shall be the percentage of that portion of the Work which PDBE has 
actually been completed. 

(b) Agency Payments of GMP.  Agency shall make payment to PDBE within 
thirty (30) days of receipt of an undisputed payment request or the resolution of any billing dispute.  
Agency may withhold a portion of an Application for Payment because of defective work not 
remedied or unsatisfactory prosecution of the work by the PDBE.  Agency will release any 
withheld funds upon PDBE satisfactorily remedying the issue that resulted in the withholding.  
Agency will not pay late fees to the PDBE on the compensation due PDBE under the terms of this 
Contract.  Payment shall not constitute acceptance of any work completed by PDBE.  The making 
of final payment shall not constitute a waiver of any claims by Agency for any reason whatsoever.  
The foregoing shall be in accordance with the General Conditions.  

(c) Payments to Subcontractors.  PDBE shall develop and implement 
procedures for submittal of applications for progress payments to PDBE by Subcontractors in 
accordance with the General Conditions and the review, processing and disbursement of 
progress payments to Subcontractors, along with associated forms and reporting systems.  PDBE 
shall disburse progress payments due each Subcontractor within ten (10) Days of PDBE’s receipt 
of payment from Agency, except to the extent that PDBE’s payment of such amount or any portion 
thereof is subject to withholdings for a Stop Payment Notice, Prevailing Wage Rate violations or 
other withholdings of payment(s) due the Subcontractors under the terms of the subcontracts or 
by operation of law.  PDBE shall indemnify Agency against any and all claims arising from or 
related to the failure of the PDBE to comply with the prompt payment requirements under the 
Public Contract Code.  
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4. Commencement and Time to Complete Services; Liquidated Damages. 

4.1 Time to Complete Preconstruction Services.  PDBE shall commence the 
performance of Pre-Construction Services upon Agency’s issuance of a Notice to Proceed and 
shall complete the Pre-Construction Services within [***INSERT CALENDAR DAYS***] Days of 
Agency’s issuance of the Notice to Proceed.   

4.2 Time to Complete Construction Services. 

[***THIS MAY BE UPDATED AS NEEDED FOR EACH PROJECT***] 

(a) Guaranteed Completion Date.  PDBE shall complete Construction Services 
within the Guaranteed Completion Date (as defined in the Scope of Services in Attachment 1).  
The Guaranteed Completion Date is December 31, 2025.   

(b) Commencement of Construction.  PDBE shall not commence the 
Construction Services until Agency executes the GMP Amendment and issues a Notice to 
Proceed with Construction. PDBE may request a Notice to Proceed with Construction prior to 
completion of the 100% Construction Documents, and Agency may issue same, provided that 
PDBE shall not construct any portion of the Project until the design of such portion has been 
approved by Agency.  The Guaranteed Completion Date shall run from the Notice to Proceed with 
Construction even if issued prior to completion of the 100% Construction Documents.  

(c) Liquidated Damages.  Time is of the essence.  PDBE agrees that it shall 
be liable to Agency for liquidated damages for each and every calendar day beyond the 
Guaranteed Completion Date that completion of the Project has not been achieved at the Project 
Site.  The liquidated damages amount will determined as part of the GMP Proposal.  If not 
completed by the Guaranteed Completion Date, it is understood that Agency will suffer damage, 
and that it is and will be difficult and/or impossible to ascertain and determine the actual damage 
which Agency will sustain in the event of and by reason of PDBE’s failure to complete the work, 
and therefore PDBE shall pay to Agency the stipulated sum as fixed and liquidated damages and 
not as a penalty.  Any money due or to become due PDBE may be retained to cover liquidated 
damages.    

(d) Adjustments to Guaranteed Completion Date.  The Guaranteed 
Completion Date shall be subject to amendment only if: (a) the GMP is modified in accordance 
with this Contract and the modified GMP directly affects the time for completion of the Project; (b) 
Agency directs or authorizes the suspension of construction of the Project as a whole or in part 
and such directive or authorization actually delays the final completion of the Project; (c) Agency 
directs or authorizes delays to construction of the Project as a whole or in part and such directive 
or authorization actually delays final completion of the Project; or (d) completion of construction 
of the Project is delayed by the acts or omissions of Agency or its employees, agents or 
representatives.  Adjustments to the Guaranteed Completion Date on account of a circumstance 
described above shall be reflected in Change Orders duly executed by Agency and PDBE.  PDBE 
acknowledges and agrees that the adjustment of contract time which does not have an effect on 
the final completion of the Project shall not be a basis for adjustment of the Guaranteed 
Completion Date. 

5. PDBE Notices of Adjustment. 

An express condition precedent to any obligation of Agency to consider or to adjust the 
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GMP or the Guaranteed Completion Date is the PDBE’s delivery of written notice to Agency no 
more than five (5) Days following the initial occurrence of a circumstance which the PDBE believes 
is justification for adjustment of the GMP and/or Guaranteed Completion Date.  The failure of 
PDBE to deliver written notice to Agency of the occurrence of circumstances PDBE believes is 
justification for modification of the GMP or the Guaranteed Completion Date shall be deemed 
PDBE’s waiver of any right to modification of the GMP or the Guaranteed Completion Date for 
such circumstances.  If PDBE provides such written notice, Agency shall thereafter promptly 
consider the request and equitably adjust the GMP or the Guaranteed Completion Date, as 
applicable. If the source or nature of a basis for adjustment of the GMP or the Guaranteed 
Completion Date is on-going, PDBE’s delivery of written notice within the time set forth above 
after the initial occurrence of such event shall be deemed sufficient notice. 

6. Audit.   

PDBE shall establish and maintain books, records, and systems of account, in accordance 
with generally accepted accounting principles, reflecting all business operations of PDBE 
transacted under this Contract.  PDBE shall retain these books, records, and systems of account 
during the term of this Contract and for five (5) years thereafter.  PDBE shall permit Agency, its 
agent, other representatives, or an independent auditor to audit, examine, and make excerpts, 
copies, and transcripts from all books and records, and to make audit(s) of all billing statements, 
invoices, records, and other data related to the Services covered by this Contract.  Audit(s) may 
be performed at any time, provided that Agency shall give reasonable prior notice to PDBE and 
shall conduct audit(s) during PDBE’s normal business hours, unless PDBE otherwise consents.   

7. Insurance; indemnification; Bonds.   

For all phases of the Project, PDBE shall purchase and maintain insurance, and bonds as 
set forth below, in the Contract Documents, or as required by law. 

7.1 PDBE Insurance.  [***UPDATE INSURANCE REQUIREMENTS ON EACH 
PROJECT***]  PDBE shall procure and maintain, at PDBE’s expense, all insurance specified in 
General Conditions.      

7.2 Indemnity.  PDBE shall indemnify Agency as specified in General Conditions. 

7.3 Bonds. Upon execution of the GMP Amendment, PDBE shall provide performance 
and payment bonds on forms attached hereto. The penal sum of the payment and performance 
bonds shall be equal to the GMP. If construction is phased or staged with different GMPs 
established at different times, the penal sum of the bonds shall be increased at the start of each 
stage or phase based on the cumulative total value of all GMPs in effect. 

8. Project Representatives.  

8.1 Agency’s Representative.  Agency hereby designates [***INSERT NAME***] or 
his or her designee, as the person to act as its representative for the performance of this Contract 
(“Agency’s Representative”).  Agency’s Representative shall be authorized to act as liaison 
between Agency and PDBE in the administration of this Contract and all work on the Project. 
Agency’s Representative shall have the power to act on behalf of Agency for all purposes under 
this Contract, including for the purpose of approving the design.  Agency may designate new 
and/or different individuals to act as Agency’s Representative from time to time upon written notice 
to the PDBE.    
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8.2 PDBE’s Representative.  PDBE hereby designates [***INSERT NAME***], or his 
or her designee, to act as its representative for the performance of this Contract (“PDBE’s 
Representative”).  PDBE’s Representative shall have full authority to represent and act on behalf 
of the PDBE for all purposes under this Contract.  PDBE’s Representative shall supervise and 
direct all work on the Project, using his best skill and attention, and shall be responsible for all 
means, methods, techniques, sequences and procedures and for the satisfactory coordination of 
all portions of the work pursuant to this Contract.   

9. PDBE’s Contractor’s License and Registration. 

PDBE shall have only appropriately licensed contractors performing work on the Project 
as required by the Business and Professions Code.  The PDBE (License No. CA#________) 
shall act as the licensed contractor for the Project.  PDBE shall perform all services required under 
the Contract Documents in a skillful and competent manner, consistent with the standards 
generally recognized as being employed by professionals qualified to perform such services in 
the same discipline in the State of California, and the PDBE shall be fully responsible to Agency 
for any damages and/or delays to the Project as specified in the Contract. The licensed contractor 
shall be registered with the Department of Industrial Relations to perform public work (DIR 
Registration No. ___________). 

10. PDBE’s Design Professional. 

PDBE shall name a specific person to act as the Design Professional as described in the 
General Conditions, subject to the approval of Agency.  PDBE hereby designates [***INSERT 
NAME***] (License No.:  CA#_________) to act as the Design Professional for the Project.  
PDBE’s Design Professional shall perform all services required under the Contract Documents in 
a skillful and competent manner, consistent with the standards generally recognized as being 
employed by professionals qualified to perform such services in the same discipline in the State 
of California, and PDBE shall be fully responsible to Agency for any damages and/or delays to 
the Project as specified in the indemnification provisions of the Contract.  Any change in the 
Design Professional shall be subject to Agency’s prior written approval, which approval shall not 
be unreasonably withheld.  The new Design Professional shall be of at least equal competence 
as the prior Design Professional.  In the event that Agency and PDBE cannot agree as to the 
substitution of a new Design Professional, Agency shall be entitled to terminate this Contract as 
described in the General Conditions.   

11. State and Federal Funding Requirements.   

This Project will be funded in whole or in part by state and/or federal funds, including the 
Clean Water State Revolving Fund (“SRF”).  PDBE shall fully and adequately comply with the 
provisions included in Attachment 8 (Funding Requirements) attached hereto and incorporated 
herein by reference (“Funding Requirements”).  With respect to any conflict between such 
Funding Requirements and the terms of this Contract and/or the provisions of state law, the more 
stringent requirement shall control. 
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12. Notices.   

Any notice to be given by any Party hereunder must be given in writing and delivered in 
person, or by reputable nationwide overnight courier (e.g., Federal Express), or forwarded by 
certified or registered mail, postage prepaid, return receipt requested, at the address indicated 
below, unless the Party giving such notice has been notified, in writing, of a change of address: 

 

 
Any such notice is effective on the date on which such notice is delivered, if notice is given 

by personal delivery or overnight courier, or if notice is sent through the United States mail, on 
the date of actual delivery as shown by the addressee’s receipt or upon the expiration of three (3) 
days following the date of mailing, whichever first occurs. 

13. Authority of Signatories. 

The persons executing this Contract on behalf of their respective Parties represent and 
warrant that they have the authority to do so under law and from their respective Parties.   

 

[SIGNATURES ON NEXT PAGE] 

AGENCY: PDBE: 
Hi-Desert Water District  
55439 29 Palms Hwy 
Yucca Valley, CA 92284 
Attention: General Manager 
 
 

[***INSERT***] 
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SIGNATURE PAGE TO PROGRESSIVE DESIGN BUILD CONTRACT BETWEEN THE 
HI-DESERT WATER DISTRICT AND [***INSERT PDBE NAME***] 

 

IN WITNESS WHEREOF, the Parties hereby execute this Progressive Design-Build 
Contract as of the Effective Date.  

 

HI-DESERT WATER DISTRICT  

By: 

[INSERT NAME] 
[INSERT TITLE] 

 
 

ATTEST: 

By:   
[INSERT NAME] 

 

APPROVED AS TO FORM: 

By:   
[INSERT NAME] 

[***INSERT NAME OF PDBE***] 
 
[IF CORPORATION, TWO SIGNATURES, 
PRESIDENT OR VICE PRESIDENT AND 
SECRETARY OR TREASURER REQUIRED] 

By: 

 
Its:
  

Printed Name:
  
 
[DELETE THE FOLLOWING SIGNATURE 
LINE IF NOT REQUIRED] 
By: 

 
Its:
  

Printed Name:
  
 
 
 
____________________________________ 
Contractor’s License Number  

 
____________________________________ 
DIR Registration Number   
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ATTACHMENT 1 
SCOPE OF SERVICES  

 
 
 

[ATTACH BEHIND THIS FORM] 
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ATTACHMENT 2 
GENERAL CONDITIONS 

 

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY 

1.1 Defined Terms. 

A. Wherever used in the Contract Documents and printed with initial capital letters, the 
terms listed below will have the meanings indicated which are applicable to both the 
singular and plural thereof. In addition to terms specifically defined below, terms with 
initial capital letters in the Contract Documents include references to identified articles 
and paragraphs, and the titles of other documents or forms. 

1. Act of God -- Act of God is an earthquake of magnitude 3.5 or higher on the Richter 
Scale or a tidal wave. 

2. Additional Work – New or unforeseen work will be classified as “Additional Work” 
when Agency’s Representative determines that it is not covered by the Contract 
Documents. 

3. Applicable Laws -- The laws, statutes, ordinances, rules, codes, regulations, 
permits, and licenses of any kind, issued by local, state or federal governmental 
authorities or private authorities with jurisdiction (including utilities), to the extent 
they apply to the Work. 

4. Application for Payment -- The form acceptable to Agency’s Representative which 
is to be used by Progressive Design-Build Entity during the course of the Work in 
requesting progress or final payments and which is to be accompanied by such 
supporting documentation as is required by the Contract Documents. 

5. Architect of Record or Engineer of Record (“A/E”) -- The individual, partnership, 
corporation, joint venture, or other legal entity named as the Design Professional 
in the Contract or any succeeding entity designated by Agency. 

6. Background Documents – Key documents provided to Design-Build Entity prior to 
the commencement of Stage 1 to further understand the requirements of the 
Project. 

7. Certificate for Payment -- The form signed by Agency’s Representative attesting 
to Progressive Design-Build Entity’s right to receive payment for certain completed 
portions of the Work on the Project in accordance with Article 12. 

8. Change Order (“CO”) -- A document that authorizes an addition, deletion, or 
revision in the Work or an adjustment in the GMP or the Guaranteed Completion 
Date, issued on or after the Effective Date of the Contract, in accordance with the 
Contract Documents and in the form contained in the Contract Documents.  

9. Change Order Request (“COR”) -- A request made by Progressive Design-Build 
Entity for an adjustment in the GMP and/or Guaranteed Completion Date as the 
result of a Progressive Design-Build Entity-claimed change to the Work.  
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10. Claim -- A demand or assertion by Agency or Progressive Design-Build Entity 
seeking an adjustment of the GMP or Guaranteed Completion Date, or both, or 
other relief with respect to the terms of the Contract. A demand for money or 
services by a third party is not a Claim. 

11. Construction Documents -- The plans and Technical Specifications prepared by 
Progressive Design-Build Entity for the Project and approved by Agency.  The 
Construction Documents shall set forth in detail all items necessary to complete 
the construction (other than such details customarily provided by others during 
construction) of the Project in accordance with the Contract Documents.  Following 
commencement of the Construction Phase, Construction Documents become part 
of the Contract Documents upon their completion and approval by Agency. All 
amendments and modifications to the Construction Documents must be approved 
by Agency in writing. 

12. Construction Work -- That portion of the Work on the Project consisting of the 
provision of labor, materials, furnishings, equipment and services in connection 
with the construction of the Project as set forth in the Contract Documents. 

13. Contract -- The entire integrated written agreement between Agency and 
Progressive Design-Build Entity concerning the Work. “Contract” may be used 
interchangeably with “Agreement” in the Contract Documents. The Contract 
supersedes prior negotiations, representations, or agreements, whether written or 
oral, and includes all Contract Documents. 

14. Contract Time -- The number of days or the dates stated in the Contract 
Documents and Project Schedule to achieve defined Milestones, if any, and to 
complete the Work by the Guaranteed Completion Date. 

15. Critical Supply Shortage -- An unusual shortage in materials that is (a) supported 
by documented proof that Progressive Design-Build Entity made every effort to 
obtain such materials from all available sources; (b) such shortage is due to the 
fact that such materials are not physically available from single or multiple sources 
or could have been obtained only at exorbitant prices entirely inconsistent with 
current and standard rates taking into account the quantities involved and the usual 
industry practices in obtaining such quantities; and (c) such shortages and the 
difficulties in obtaining alternate sources of materials could not have been known 
or anticipated by Progressive Design-Build Entity at the time it submitted its bid or 
entered the Contract. Market fluctuations in prices of materials, whether or not 
resulting from a Force Majeure Event, does not constitute a Critical Supply 
Shortage. 

16. Day -- A calendar day of 24 hours measured from midnight to the next midnight. 

17. Defective Work -- Work that is unsatisfactory, faulty, or deficient; or that does not 
conform to the Contract Documents; or that does not meet the requirements of any 
inspection, reference standard, test, or approval referenced in the Contract 
Documents. 
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18. Demobilization – The complete dismantling and removal by Progressive Design-
Build Entity of all of Progressive Design-Build Entity’s temporary facilities, 
equipment, and personnel at the Site. 

19. Design Materials -- Any and all documents, shop drawings, electronic information, 
including computer programs and computer generated materials, data, plans, 
drawings, sketches, illustrations, specifications, descriptions, models and other 
information developed, prepared, furnished, delivered or required to be delivered 
by, or for, Progressive Design-Build Entity: (1) to Agency under the Contract 
Documents or; (2) developed or prepared by or for Progressive Design-Build Entity 
specifically to discharge its duties under the Contract Documents. 

20. Design Professional -- The individuals or entities who will provide Progressive 
Design-Build Entity with the required architectural, engineering, and other 
professional services required for the coordinated design of the Project and the 
administration of construction. 

21. Design Work -- The portion of the Work on the Project consisting of the Design 
services and design deliverables required to be provided in connection with the 
Design of the Project as set forth in the Contract Documents. 

22. Drawings -- The graphic and pictorial portions of the Contract Documents showing 
the design, location, and dimensions of the Work to be done on the Project, 
generally including plans, elevations, sections, details, schedules, and diagrams 
prepared as part of the Design Materials.  The Drawings are listed in the List of 
Drawings. 

23. Effective Date of the Contract – The date indicated in the Contract on which it 
becomes effective, but if no such date is indicated, it means the date on which the 
Contract is signed and delivered by the last of the two parties to sign and deliver. 

24. Equipment Manufacturer -- Any Separate Contractor that fabricates and/or 
supplies any of Agency’s provided equipment which is installed in the Project by 
Progressive Design-Build Entity. 

25. Force Majeure Event -- An event that materially affects a party’s performance and 
is one or more of the following: (1) Acts of God or other natural disasters occurring 
at the Site; (2) terrorism or other acts of a public enemy; (3) orders of governmental 
authorities (including, without limitation, unreasonable and unforeseeable delay in 
the issuance of permits or approvals by governmental authorities that are required 
for the Work); (4) pandemics, epidemics or quarantine restrictions; (5) strikes and 
other organized labor action occurring at the Site and the effects thereof on the 
Work, only to the extent such strikes and other organized labor action are beyond 
the control of Progressive Design-Build Entity and its Subcontractors, of every Tier, 
and to the extent the effects thereof cannot be avoided by use of replacement 
workers; and (6) a Critical Supply Shortage. For purposes of this section, “orders 
of governmental authorities,” includes ordinances, emergency proclamations and 
orders, rules to protect the public health, welfare and safety, and other actions of 
Agency in its capacity as a municipal authority. 
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26. Governmental Approvals -- Those governmental actions required to be obtained 
by Agency and necessary for the completion of the Project. 

27. Hazardous Materials – Any substance: the presence of which requires 
investigation or remediation under any federal, state or local law, statute, 
regulation, ordinance, order, action, policy, or common law; which is or becomes 
defined as a "hazardous waste," "hazardous substance," pollutant, or contaminant 
under any federal, state or local law, statute, regulation, rule or ordinance, or 
amendments thereto, including, without limitations, the Comprehensive 
Environmental Response, Compensation and Liability Act, 42 U.S.C. Section 9601 
et seq. ("CERCLA"), as amended, or the Resource, Conservation and Recovery 
Act, as amended, 42 U.S.C. Section 6901 et seq. ("RCRA"); which is petroleum, 
including crude oil or any fraction thereof not otherwise designated as a 
“hazardous substance” under CERCLA including, without limitation, gasoline, 
diesel fuel, or other petroleum hydrocarbons; which is toxic, explosive, corrosive, 
flammable, infectious, radioactive, carcinogenic, mutagenic, or otherwise 
hazardous and is or becomes regulated by any regulatory agency or 
instrumentality or the United States; the presence of which on the Site causes or 
threatens to cause a nuisance upon the Site or to the adjacent properties or poses 
or threatens to pose a hazard to the health or safety of persons on or about the 
Site; the presence of which on adjacent properties could constitute a trespass by 
Progressive Design-Build Entity or Agency; or as defined in the California Health 
and Safety Code.  For the purposes of this Contract, “Hazardous Materials” shall 
also include, but are not limited to, “Underground Storage Tanks.”  "Underground 
Storage Tank" shall have the definition assigned to that term by Section 9001 of 
RCRA, 42 U.S.C. Section 6991, and also shall include: any tank of one thousand 
one hundred (1,100) gallons or less capacity used for storing motor fuel; any tank 
used for storing heating oil for consumption on the premises where stored; any 
septic tank; and any pipes connected to the above items. 

28. Holidays -- Holidays occur on: 

New Year’s Day - January 1 
Martin Luther King Jr. Day – Third Monday of January 
President’s Day – Third Monday of February 
Memorial Day - Last Monday in May 
Independence Day - July 4 
Labor Day - First Monday in September 
Veteran’s Day - November 11 
Thanksgiving Day - Fourth Thursday in November 
Friday after Thanksgiving 
Christmas Day - December 25 
New Years’ Eve December 31  

If any Holiday listed above falls on a Saturday, Saturday and the preceding Friday 
are both Holidays.  If the Holiday should fall on a Sunday, Sunday and the following 
Monday are both Holidays. 

29. Liens – Charges, security interests, or encumbrances upon Project funds, or 
personal property, including without limitation Stop Payment Notices. 
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30. Milestones – A principal event specified in the Contract Documents associated 
with a required completion date or time prior to Completion of all the Work.  Failure 
to achieve Milestones may result in Liquidated Damages as described in the 
Contract Documents. 

31. Notice of Award – The written notice by Agency to Progressive Design-Build Entity 
stating that upon timely compliance by Progressive Design-Build Entity with the 
conditions precedent listed therein, Agency will sign and deliver the Contract. 

32. Notice of Completion – The form which may be executed by Agency and recorded 
by the county where the Project is located constituting final acceptance of the 
Project. 

33. Notice to Proceed -- A written notice given by Agency to Progressive Design-Build 
Entity fixing the date on which Progressive Design-Build Entity may proceed with 
any Phase of the Work. 

34. Partial Utilization – Use by Agency of a substantially completed part of the Work 
prior to Completion of all the Work. 

35. Progressive Design-Build Entity -- The individual or entity with which Agency has 
contracted for performance of the Work. 

36. Progressive Design-Build Entity Representative -- The person or firm identified as 
the primary contact person and representative of Progressive Design-Build Entity 
as designated in the Contract and who shall not be changed without prior written 
consent of Agency. 

37. Project -- The total design and construction of which the Work performed under 
the Contract Documents may be the whole, or a part, and which may include 
separate design or construction work performed by Agency or by Separate 
Contractors for the Project. 

38. Project Schedule -- The graphical representation of a practical plan to complete 
the Work on the Project within the Guaranteed Completion Date and other Contract 
Times.  The detailed requirements for the Project Schedule are stated in Article 6. 

39. Proposal -- The proposal submitted by Progressive Design-Build Entity in response 
to the RFP for this Project. 

40. Request for Proposals (“RFP”) -- The request for proposals issued by Agency for 
the Project and includes all documents, exhibits, attachments, and addenda 
thereto. 

41. Request for Qualifications (“RFQ”) -- The request for qualifications issued by 
Agency for the Project and includes all documents, exhibits, attachments, and 
addenda thereto. 

42. Samples -- Physical examples of materials, equipment, or workmanship that are 
representative of some portion of the Work and which establish the standards by 
which such portion of the Work will be judged. 
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43. Separate Contractor -- A person, or firm, under separate contract with Agency 
performing other work at the Project site which may affect the Work. 

44. Shop Drawings -- All drawings, diagrams, illustrations, schedules, and other data 
or information which are specifically prepared or assembled by or for Progressive 
Design-Build Entity and submitted by Progressive Design-Build Entity to illustrate 
some portion of the Work. 

45. Site -- Lands or areas indicated in the Contract Documents as being furnished by 
Agency upon which the Work is to be performed, including rights-of-way and 
easements for access thereto, and such other lands furnished by Agency which 
are designated for the use of Progressive Design-Build Entity. 

46. Stop Payment Notice -- A written notice as defined in Civil Code section 8044. 

47. Subcontractor – An individual or entity that has a contract with Progressive Design-
Build Entity or with a Subcontractor of Progressive Design-Build Entity to perform 
a portion of the Work on the Project. Unless otherwise specifically provided, the 
term Subcontractor includes Subcontractors of all tiers. 

48. Submittal - Written or graphic information and physical samples prepared and 
supplied by Progressive Design-Build Entity demonstrating various portions of the 
Work. 

49. Supplier -- A manufacturer, fabricator, supplier, distributor, material man, or vendor 
having a direct contract with Progressive Design-Build Entity or with any 
Subcontractor to furnish materials or equipment used in the performance of the 
Work or to be incorporated in the Work. 

50. Technical Specifications – All documents developed by Progressive Design-Build 
Entity and which are ready for the Construction Phase. 

51. Tier -- The contractual level of a Subcontractor or supplier or consultant with 
respect to Progressive Design-Build Entity. For example, a first tier Subcontractor 
is under subcontract with Progressive Design-Build Entity, a second tier 
Subcontractor is under subcontract with a first tier Subcontractor, and so forth. 

52. Warranty -- A written guarantee provided to Agency by Progressive Design-Build 
Entity that the Work remain free of defects and suitable for its intended use for the 
period required by the Contract Documents or the longest period permitted by the 
law of this State, whichever is longer. 

53. Work -- The entire design and construction, or the various separately identifiable 
parts thereof, required to be provided under the Contract Documents. Work 
includes and is the result of performing or providing all labor, services, and 
documentation necessary to produce such design and construction, and 
furnishing, installing, and incorporating all materials and equipment into such 
design and construction, all as required by the Contract Documents. 
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1.2 Terminology. 

A. The words and terms below are not defined but, when used in the Contract 
Documents, have the indicated meaning. 

1. The word “furnish,” when used in connection with services, materials, or 
equipment, shall mean to supply and deliver said services, materials, or 
equipment to the Project site (or some other specified location) ready for use 
or installation and in usable or operable condition. 

2. The word “install,” when used in connection with services, materials, or 
equipment, shall mean to put into use or place in final position said services, 
materials, or equipment complete and ready for intended use. 

3. The words “perform” or “provide,” when used in connection with services, 
materials, or equipment, shall mean to furnish and install said services, 
materials, or equipment complete and ready for intended use. 

4. Regardless of whether “furnish,” “install,” “perform,” or “provide” is used in 
connection with services, materials, or equipment, an obligation of Progressive 
Design-Build Entity is implied. 

B. Unless stated otherwise in the Contract Documents, words or phrases that have a 
well-known technical or construction industry or trade meaning are used in the 
Contract Documents in accordance with such recognized meaning 

ARTICLE 2 - PRELIMINARY MATTERS 

2.1 Delivery of Contract Documents. 

A. Within fifteen (15) Days after receipt of the Notice of Award and before Agency will 
execute the Contract, Progressive Design-Build Entity shall furnish and file with 
Agency a signed Contract in duplicate and the necessary Performance Bond, Payment 
Bond, Certificates of Insurance and Endorsements, Escrow Agreement (if used) and 
Tax Identification Number, as well as any other documents specified in the Contract 
Documents.  Notwithstanding the foregoing, if the GMP has yet to be established at 
Notice of Award, then the Performance Bond and Payment Bond may be provided 
after establishing the GMP and prior to the Construction Phase.  

2.2 Bonds. 

A. Within fifteen (15) Days after receipt of the Notice of Award for the Construction Phase 
Progressive Design-Build Entity shall submit the bonds on the forms provided with the 
Contract Documents, duly executed by a responsible corporate surety admitted to 
transact surety business in the State of California, as defined in Code of Civil 
Procedure section 995.120, and listed in the United States Department of the Treasury 
circular entitled "Companies Holding Certificates of Authority as Acceptable Sureties 
on Federal Bonds and as Acceptable Reinsuring Companies," authorized to do 
business in the State of California and acceptable to Agency conditioned upon the 
faithful performance by Progressive Design-Build Entity of all requirements of the 
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Contract Documents.  Each of the bonds shall be in a sum no less than one hundred 
percent (100%) of the GMP. 

2.3 Evidence of Insurance. 

A. Progressive Design-Build Entity shall obtain, at its sole cost and expense, all insurance 
required by Article 5.  Certificates of such insurance and copies of the insurance 
policies and endorsements shall be delivered to Agency within fifteen (15) Days after 
receipt of the Notice of Award and before Agency will execute the Contract. 

2.4 Execution of Contract. 

A. Upon receipt of the required Contract Documents, Agency will execute the Contract, 
establishing the Effective Date of the Contract. 

2.5 Commencement of Contract Time; Notice to Proceed with Construction. 

A. Agency will not issue a Notice to Proceed until after the Effective Date of the Contract. 
Construction Work shall commence within fifteen (15) Days of the date stated in 
Agency’s Notice to Proceed with Construction.  No Construction Work shall be done 
at the Site prior to the date on which the Contract Time commence to run.  Nothing 
herein shall affect the Guaranteed Completion Date. 

2.6 Copies of Documents. 

A. Agency will furnish to Progressive Design-Build Entity one (1) copy of the Background 
Documents.  Additional copies will be furnished upon request at the cost of 
reproduction. 

2.7 Preconstruction Conference; Designation of Authorized Representatives. 

A. Before any Work at the Project site is started, a conference attended by Agency, 
Progressive Design-Build Entity, Agency’s Representative, and others as appropriate 
will be held to establish a working understanding among the parties as to the Work 
and to discuss the schedules referred to herein, procedures for handling Shop 
Drawings and other submittals, processing Applications for Payment, and maintaining 
required records.   

2.8 Initial Acceptance of Schedules. 

A. At least ten (10) Days before submission of the first Application for Payment, a 
conference attended by Progressive Design-Build Entity, Agency’s Representative, 
and others as appropriate will be held to review for acceptability to Agency’s 
Representative the schedules submitted, as required by the Contract Documents.  
Progressive Design-Build Entity shall have an additional ten (10) Days to make 
corrections and adjustments and to complete and resubmit the schedules. No 
progress payment shall be made to Progressive Design-Build Entity until acceptable 
schedules are submitted to Agency’s Representative.  Acceptance of the schedules 
by Agency’s Representative will not impose on responsibility for accuracy, for 
sequencing, scheduling, or progress of the Work, or compliance with the Contract 
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Documents.  Acceptance will not interfere with or relieve Progressive Design-Build 
Entity from Progressive Design-Build Entity’s full responsibility therefor. 

ARTICLE 3 -CONTRACT DOCUMENTS: INTENT, AMENDING, REUSE 

3.1 Intent. 

A. The Contract Documents are complementary; what is required by one is as binding as 
if required by all.  It is the intent of the Contract Documents to describe a functionally 
complete Project (or part thereof) to be designed and constructed in accordance with 
the Contract Documents. Any labor, documentation, services, materials, or equipment 
that reasonably may be inferred from the Contract Documents or from prevailing 
custom or trade usage as being required to produce the indicated result will be 
provided whether or not specifically called for, at no additional cost to Agency.  
Clarifications and interpretations of the Contract Documents shall be issued by 
Agency’s Representative as provided in these General Conditions. 

B. If utilities to equipment/fixtures are not shown but are necessary to operate the 
equipment/fixtures, the utilities service installation is considered to be part of the Work. 
The implied Work will conform to the appropriate sections of the Contract Documents. 

C. Organization of the Contract Documents into divisions, sections, and articles, and 
arrangement of drawings shall not control Progressive Design-Build Entity in dividing 
Work among Subcontractors or in establishing the extent of Work to be performed by 
any trade. 

3.2 Reference Standards. 

A. Standards, Specifications, Codes, Laws, and Regulations. 

1. Reference to federal specifications, federal standards, other standards, 
specifications, manuals, or codes of any technical society, organization, or 
association, or to Applicable Laws, whether such reference be specific or by 
implication, shall mean the standard, specification, manual, code, or Applicable 
Laws in effect at the time of opening of proposals (or on the Effective Date of 
the Contract if there were no proposals), except as may be otherwise 
specifically stated in the Contract Documents. 

2. No provision of any such standard, specification, manual, or code, or any 
instruction of a supplier, shall be effective to change the duties or 
responsibilities of Agency, Progressive Design-Build Entity, or Agency’s 
Representative, or any of their Subcontractors, consultants, agents, or 
employees, from those set forth in the Contract Documents. No such provision 
or instruction shall be effective to assign to Agency or Agency’s 
Representative, or any of their officers, directors, members, partners, 
employees, agents, consultants, or subcontractors, any duty or authority to 
supervise or direct the performance of the Work or any duty or authority to 
undertake responsibility inconsistent with the provisions of the Contract 
Documents. 
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3.3 Order of Precedence. 

A. The intent of the Contract Documents is to include all necessary criteria to 
establish the scope and quality for completion of the Work on the Project by 
Progressive Design-Build Entity. The Contract Documents are complementary and 
what is required by one shall be as binding as if required by all. Performance by 
Progressive Design-Build Entity shall be required to the extent consistent with, and 
reasonably inferable from, the Contract Documents. 

B. Except as may be otherwise specifically stated in the Contract Documents, the 
provisions of the Contract Documents shall take precedence in resolving any 
conflict, error, ambiguity, or discrepancy between the provisions of the Contract 
Documents and the provisions of any standard, specification, manual, or code, or 
the instruction of any Supplier (whether or not specifically incorporated by 
reference in the Contract Documents); or the provisions of any Applicable Laws 
(unless such an interpretation of the provisions of the Contract Documents would 
result in violation of such Applicable Law). 

C. In resolving conflicts among any of the Contract Documents, the order of precedence 
shall be as follows: 

1. Permits from other agencies as may be required by law; 

2. Change Orders or Pending Change Orders, most recent first; 

3. Design-Build Contract; 

4. Special Conditions; 

5. General Conditions; 

6. RFP and all addenda, attachments and appendices; 

7. RFQ and all addenda, attachments and appendices; 

8. Construction Documents prepared by Progressive Design-Build Entity;  

9. Drawings prepared by Progressive Design-Build Entity; and 

10. Progressive Design-Build Entity Proposals in response to RFP and/or RFQ.  

D. With reference to the Drawings the order of precedence shall be as follows: 

1. Figures govern over scaled dimensions; 

2. Detail drawings govern over general drawings; 

3. Change Order drawings govern over Drawings; 

4. Drawings govern over standard drawings. 

E. Notwithstanding the orders of precedence established above, in the event of conflicts, 
the higher standard, higher quality and most expensive shall always apply. 
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3.4 Amending and Supplementing Contract Documents. 

A. The Contract Documents may be amended to provide for additions, deletions, and 
revisions in the Work or to modify the terms and conditions thereof only by a Change 
Order. 

3.5 Interpretation and Use of Contract Documents. 

A. Agency and Progressive Design-Build Entity acknowledge that the Contract 
Documents may differ in some respect(s) from the other documents included in the 
RFQ and/or RFP upon which Progressive Design-Build Entity based its Proposal. Prior 
to the commencement of design and construction on the Project, the parties shall 
confirm, in writing, the final form of the Contract Documents that are to be utilized.  
Specifically, once approved by Agency, the Construction Documents become a part 
of the Contract Documents and define the entire scope of work, so long as such 
documents incorporate all minimum requirements of the Background Documents.  
Progressive Design-Build Entity shall certify that the Construction Documents are in 
full compliance with the Contract Documents, except as noted. 

B. Organization of the Construction Documents into various subdivisions and the 
arrangement of the Drawings shall not control Progressive Design-Build Entity in 
dividing portions of the Work necessary for the Project among Subcontractors or in 
establishing the extent of Work to be performed by any trade. 

C. Unless otherwise stated in the Contract Documents, technical words and 
abbreviations contained in the Contract Documents are used in accordance with 
commonly understood design professional and construction industry meanings; 
nontechnical words and abbreviations are used in accordance with their commonly 
understood meanings. 

D. The Contract Documents may omit modifying words such as “all” and “any,” and 
articles such as “the” and “an,” but the fact that a modifier or an article is absent from 
one statement and appears in another is not intended to affect the interpretation of 
either statement. The use of the word “including,” when following any general 
statement, shall not be construed to limit such statement to specific items or matters 
set forth immediately following such word or to similar items or matters, whether or not 
non limiting language (such as “without limitation,” “but not limited to,” or words of 
similar import) is used with reference thereto, but rather shall be deemed to refer to all 
other items or matters that could reasonably fall within the broadest possible scope of 
such general statement. 

E. Whenever the context so requires, the use of the singular number shall be deemed to 
include the plural and vice versa. Each gender shall be deemed to include any other 
gender, and each shall include a corporation, partnership, trust, or other legal entity, 
whenever the context so requires. The captions and headings of the various 
subdivisions of the Contract Documents are intended only for reference and 
convenience and in no way define, limit, or prescribe the scope or intent of the Contract 
Documents or any subdivision thereof. 

F. Each and every provision of law required by law to be inserted in the Contract 
Documents shall be deemed to be inserted herein, and the Contract Documents shall 
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be read and enforced as though it were included herein, and if through mistake or 
otherwise any such provision is not inserted, or is not correctly inserted, then upon 
application of either party the Contract shall be amended in writing to make such 
insertion or correction. 

G. Before commencing any Work on the Project, Progressive Design-Build Entity shall 
check and review the Contract Documents, including the Construction Documents, for 
conformance and compliance with all laws, ordinances, codes, rules and regulations 
of all governmental authorities and public utilities affecting the construction and 
operation of the physical plant of the Project, all quasi-governmental and other 
regulations affecting the construction and operation of the physical plant of the Project, 
and other special requirements, if any, designated in the Contract.  In the event 
Progressive Design-Build Entity observes any violation of any law, ordinance, code, 
rule or regulation, or inconsistency with any such restrictions or special requirements 
of the Contract, Progressive Design-Build Entity shall immediately notify Agency’s 
Representative in writing of the same and shall cause to be corrected any such 
violation or inconsistency in the manner provided hereunder.  Progressive Design-
Build Entity shall be solely liable for any such violation, inconsistency or special 
requirement, if Progressive Design-Build Entity fails to conduct such review or 
notification to Agency. 

H. Before commencing any Work on the Project, Progressive Design-Build Entity shall 
carefully examine the Contract, the Contract Documents, the Background Documents 
and other information given to Progressive Design-Build Entity as to Project 
requirements.  Progressive Design-Build Entity shall immediately notify Agency’s 
Representative of any perceived or alleged error, inconsistency, ambiguity, or lack of 
detail or explanation in such documents in writing.  Neither Progressive Design-Build 
Entity nor any Subcontractor shall take advantage of any apparent error or omission 
which may be found in the Contract, the Contract Documents, the Background 
Documents or other information given to Progressive Design-Build Entity.  If 
Progressive Design-Build Entity or its Subcontractors, material or equipment suppliers, 
or any of their officers, agents, and employees performs, permits, or causes the 
performance of any Work under the Contract, which it knows or should have known to 
be in error, inconsistent, or ambiguous, or not sufficiently detailed or explained, 
Progressive Design-Build Entity shall bear any and all costs arising therefrom 
including, without limitation, the cost of correction thereof without increase or 
adjustment to the GMP or the Guaranteed Completion Date.  In no case shall any 
Subcontractor proceed with Work if uncertain without Progressive Design-Build 
Entity’s written direction and/or approval. 

3.6 Reuse of Documents. 

A. Progressive Design-Build Entity and any Subcontractor shall not have or acquire any 
title to or ownership rights in any of the Construction Documents or other documents 
(or copies of any thereof) prepared by or bearing the seal of the A/E or its consultants, 
including electronic media editions; or reuse of any such Construction Documents, 
other documents, or copies thereof on extensions of the Project or any other project 
without written consent of Agency.  The prohibitions of this Article will survive final 
payment, or termination of the Contract. Nothing herein shall preclude Progressive 
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Design-Build Entity from retaining copies of the Contract Documents for record 
purposes. 

3.7 Electronic Data. 

A. The data furnished by Agency or Agency’s Representative to Progressive Design-
Build Entity, or by Progressive Design-Build Entity to Agency or Agency’s 
Representative, that may be relied upon are limited to the printed copies (also known 
as hard copies). Files in electronic media format of text, data, graphics, or other types 
are furnished only for the convenience of the receiving party. Any conclusion or 
information obtained or derived from such electronic files will be at the user’s sole risk. 
If there is a discrepancy between the electronic files and the hard copies, the hard 
copies govern. 

B. Because data stored in electronic media format can deteriorate or be modified 
inadvertently or otherwise without authorization of the data’s creator, the party 
receiving electronic files agrees that it will perform acceptance tests or procedures 
within sixty (60) Days, after which the receiving party shall be deemed to have 
accepted the data thus transferred. Any errors detected within the 60-Day acceptance 
period will be corrected by the transferring party. 

C. When transferring documents in electronic media format, the transferring party makes 
no representations as to long term compatibility, usability, or readability of documents 
resulting from the use of software application packages, operating systems, or 
computer hardware differing from those used by the data’s creator. 

3.8 Ownership and Use of Construction Documents. 

A. The Construction Documents, and all copies thereof, furnished to, or provided by, 
Progressive Design-Build Entity are the property of Agency.  Agency and Progressive 
Design-Build Entity explicitly agree that all materials and documents developed in the 
performance of this Contract are the property of Agency, including any and all rights, 
title, and interest in said materials and documents.  Agency shall have unlimited rights, 
for the benefit of Agency, in all drawings, designs, technical specifications, notes and 
any other documentation and other Work developed in the performance of this 
Contract for the Project, including the right to re-use details of the Design on any other 
Agency work at no additional cost to Agency.  Progressive Design-Build Entity agrees 
to, and hereby does, grant to Agency a royalty free license to all such data that  
Progressive Design-Build Entity may cover by copyright and to all designs as to which 
Progressive Design-Build Entity may assert any right or establish any claim to under 
the patent or copyright laws.  Progressive Design-Build Entity, for a period up to five 
(5) years from the date of Completion of the Project, agrees to furnish and to provide 
access to the originals or copies of all such materials immediately upon the written 
request of Agency. Any use or reuse by Agency of the Construction Documents on 
any project other than this Project without employing the services of Progressive 
Design-Build Entity shall be at Agency’s own risk with respect to third parties. If Agency 
uses or re-uses the Construction Documents on any project other than this Project, it 
shall remove the A/E’s seal from the Construction Documents and hold harmless 
Progressive Design-Build Entity, A/E, and their officers, directors, agents and 
employees from claims arising out of the use or re-use of the Construction Documents 
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on such other project.  Progressive Design-Build Entity shall not be responsible or 
liable for any revisions to the Construction Documents made by any party other than 
Progressive Design-Build Entity, a party for which Progressive Design-Build Entity is 
legally responsible or liable, or anyone approved by Progressive Design-Build Entity. 

3.9 Administration of the Contract by Agency’s Representative. 

A. During the term of this Contract, Agency’s Representative shall have the right to review 
Progressive Design-Build Entity’s Work at such intervals as deemed appropriate by 
Agency’s Representative. However, no actions taken during such review or site visit 
by Agency’s Representative shall relieve Progressive Design-Build Entity of any of its 
obligations of single point responsibility for the design and construction of this Project 
nor form the basis for a Claim if such actions extend beyond the Guaranteed 
Completion Date. 

B. Agency’s Representative will not have control over, will not be in charge of, and will 
not be responsible for design or construction means, methods, techniques, 
sequences, or procedures, or for safety precautions and programs in connection with 
the Work on the Project, since these are solely Progressive Design-Build Entity’s 
responsibility. 

C. Except as otherwise provided in the Contract Documents or when direct 
communications have been specifically authorized, Agency and Progressive Design-
Build Entity shall communicate through Agency’s Representative. Communications by 
Progressive Design-Build Entity with Agency’s consultants and Agency’s 
Representative’s consultants shall be through Agency’s Representative. 
Communications by Agency and Agency’s Representative with Subcontractors will be 
through Progressive Design-Build Entity.  Communications by Progressive Design-
Build Entity and Subcontractors with Separate Contractors shall be through Agency’s 
Representative.  Progressive Design-Build Entity shall not rely on oral or other non-
written communications. 

D. Based on Agency’s Representative’s Project site visits, review of the Work, and 
evaluations of Progressive Design-Build Entity’s Applications for Payment, Agency’s 
Representative will recommend amounts, if any, due Progressive Design-Build Entity 
and will issue a Certificate for Payment in such amounts. 

E. Agency’s Representative will have the authority to reject Work on the Project, or any 
portion thereof, which does not conform to the Contract Documents.  Agency’s 
Representative will have the authority to stop Work on the Project, or any portion 
thereof.  Whenever Agency’s Representative considers it necessary, or advisable, for 
implementation of the intent of the Contract Documents, Agency’s Representative will 
have the authority to require additional inspection or testing of the Work on the Project 
in accordance with the Contract Documents, whether or not such Work is fabricated, 
installed, or completed.  However, no authority of Agency’s Representative conferred 
by the Contract Documents nor any decision made in good faith either to exercise, or 
to not exercise such authority, will give rise to a duty or responsibility of Agency or 
Agency’s Representative to Progressive Design-Build Entity, or any person or entity 
claiming under, or through, Progressive Design-Build Entity. 
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F. Agency’s Representative will have the authority to conduct inspections in connection 
with beneficial occupancy and to determine the dates of Project completion; will 
receive for review and approval any records, written warranties, and related 
documents required by the Contract Documents and assembled by Progressive 
Design-Build Entity; and will issue a final Certificate for Payment upon Progressive 
Design-Build Entity’s compliance with the requirements of the Contract Documents. 

G. Agency’s Representative will be, in the first instance, the interpreter of the 
requirements of the Contract Documents and the judge of performance thereunder by 
Progressive Design-Build Entity.  Should Progressive Design-Build Entity discover any 
conflicts, omissions, or errors in the Construction Documents or the Contract 
Documents; have any questions about the interpretation or clarification of the Contract 
Documents; question whether Work is within the scope of the Contract Documents; 
then, before proceeding with the Work affected, Progressive Design-Build Entity shall 
notify Agency’s Representative in writing and request interpretation, or clarification.  
Agency’s Representative’s response to questions and requests for interpretations, 
clarifications, instructions, or decisions will be made with reasonable promptness.  
Should Progressive Design-Build Entity proceed with the Work affected before receipt 
of a response from Agency’s Representative, any portion of the Work on the Project 
which is not done in accordance with Agency’s Representative’s interpretations, 
clarifications, instructions, or decisions shall be removed or replaced and Progressive 
Design-Build Entity shall be responsible for all resultant losses. 

H. Agency may at any time and from time to time, without prior notice to or approval of 
Progressive Design-Build Entity, replace Agency’s Representative with a new Agency 
Representative.  Upon receipt of notice from Agency informing Progressive Design-
Build Entity of such replacement and identifying the new Agency’s Representative, 
Progressive Design-Build Entity shall recognize such person or firm as Agency’s 
Representative for all purposes under the Contract Documents. 

ARTICLE 4 -AVAILABILITY AND OWNERSHIP OF LANDS AND MATERIALS; HAZARDOUS 
ENVIRONMENTAL CONDITIONS; REFERENCE POINTS 

4.1 Availability of Lands. 

A. Agency shall furnish the Project site. Agency shall notify Progressive Design-Build 
Entity of any encumbrances or restrictions not of general application but specifically 
related to use of the Project site with which Progressive Design-Build Entity must 
comply in performing the Work. Agency will obtain in a timely manner and pay for 
easements for permanent structures or permanent changes in existing facilities.  
Progressive Design-Build Entity shall provide for all additional lands and access 
thereto that may be required for temporary construction facilities or storage of 
materials and equipment at no additional cost to Agency. 

4.2 Ownership of Site Materials Found. 

A. The title to water, soil, rock, gravel, sand, minerals, timber and any other materials 
developed or obtained in the excavation or other operations of Progressive Design-
Build Entity or any of its Subcontractors in the performance of the Contract, and the 
right to use said items in carrying out the Contract, or to dispose of same, is hereby 
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expressly reserved by Agency.  Neither Progressive Design-Build Entity nor any of its 
Subcontractors nor any of their representatives or employees shall have any right, title, 
or interest in said materials, nor shall they assert or make any claim thereto.  
Progressive Design-Build Entity will, as determined by Agency’s Representative, be 
permitted to use in the Work without charge, any such materials which meet the 
requirements of the Contract Documents, provided Agency  shall have the right to use 
or consume these materials without payment to a third party. 

4.3 Hazardous Material at Site. 

A. Progressive Design-Build Entity shall have responsibility for detection, containment, 
abatement, remediation, treatment, storage, removal, transport and disposal of any 
Hazardous Material, including Hazardous Materials introduced onto the Project Site 
by Progressive Design-Build Entity, its employees, subcontractors, agents, or other 
parties acting on behalf of Progressive Design-Build Entity, and perform all other 
aspects of Hazardous Materials management in accordance with Applicable Laws and 
the Contract Documents. In the event Progressive Design-Build Entity becomes aware 
of the presence of, or exposure of persons to, any Hazardous Material at the Project 
Site, Progressive Design-Build Entity shall inform Agency by notice immediately.  

B. Progressive Design-Build Entity hereby specifically agrees to indemnify, defend and 
hold Agency, its present and future directors, officers, employees, agents, 
representatives, successors and assigns harmless from and against any and all 
losses, liabilities, claims, demands, damages, causes of action, fines, penalties, costs 
and expenses (including, but not limited to, all reasonable consulting, engineering, 
attorneys’ or other professional fees), that they may incur or suffer by reason of: (a) 
the  release by Agency or Progressive Design-Build Entity of, a Hazardous Material 
introduced onto the Project Site by Progressive Design-Build Entity, its employees, 
subcontractors, agents, or other parties acting on behalf of Progressive Design-Build 
Entity; (b) any enforcement or compliance proceeding commenced by or in the name 
of any governmental authority because of the presence on the Project Site of 
Hazardous Materials introduced onto the Project Site by Progressive Design-Build 
Entity, its employees, subcontractors, agents, or other parties acting on behalf of 
Progressive Design-Build Entity; and (c) any action reasonably necessary to abate, 
remediate or prevent a violation or threatened violation of any Hazardous Material laws 
by Progressive Design-Build Entity. 

4.4 Protection and Restoration of Existing Improvements and Reference Points. 

A. Progressive Design-Build Entity shall be responsible for laying out the Work, shall 
protect and preserve the established reference points and property monuments, and 
shall make no changes or relocations without the prior written approval of Agency. 
Progressive Design-Build Entity shall report to Agency’s Representative whenever any 
reference point or property monument is lost or destroyed or requires relocation 
because of necessary changes in grades or locations, and shall be responsible for the 
accurate replacement or relocation of such reference points or property monuments 
by professionally qualified personnel. 
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ARTICLE 5 -BONDS AND INSURANCE [***THE FOLLOWING INSURANCE REQUIREMENTS 
AND LIMITS SHOULD BE REVIEWED BY THE AGENCY’S RISK MANAGER***] 

5.1 Time for Compliance.  Progressive Design-Build Entity shall not commence Work under 
this Contract until it has provided evidence to Agency that it has secured all insurance 
required under this Article.  Progressive Design-Build Entity shall require and verify that 
all subconsultants and subcontractors maintain insurance meeting all the requirements 
stated herein.  Progressive Design-Build Entity shall not allow any subconsultant or 
subcontractor to commence work on any subcontract until it has provided evidence to 
Agency that the subconsultant or subcontractor has secured all insurance required under 
this Article. 

5.2 Minimum Requirements.  Progressive Design-Build Entity shall, at its expense, procure 
and maintain for the duration of the Contract insurance against claims for injuries to 
persons or damages to property which may arise out of or result from the performance of 
the Work and Progressive Design-Build Entity’s other obligations under the Contract 
Documents whether by Progressive Design-Build Entity, its agents, representatives, 
employees or subcontractors.  Progressive Design-Build Entity shall also require all of its 
subconsultants and subcontractors to procure and maintain the same insurance for the 
duration of the Contract and verify the subconsultants’ and subcontractors’ compliance. 
Progressive Design-Build Entity’s and subconsultants’ and subcontractors’ insurance shall 
meet at least the minimum levels of coverage set forth in this Article: 

A. Minimum Scope of Insurance.  Coverage shall be at least as broad as the latest 
version of the following: (1) General Liability: Insurance Services Office Commercial 
General Liability coverage (occurrence form CG 0001); (2) Automobile Liability: 
Insurance Services Office Business Auto Coverage form number CA 0001, code 1 
(any auto) or if Progressive Design-Build Entity has no owned autos, non-owned, 
leased or hired autos Code 8 (hired) and Code 9 (non-owned); (3) Workers’ 
Compensation and Employer’s Liability: Workers’ Compensation insurance as 
required by the State of California and Employer’s Liability Insurance; (4) Installation 
Floater/Builder’s Risk: “All Risk All Perils” form; and (5) Professional Liability/Errors 
and Omissions.  The policies shall not contain any exclusion contrary to the Contract, 
including but not limited to endorsements or provisions limiting coverage for (1) 
contractual liability or (2) cross liability for claims or suits by one insured against 
another. 

B. Minimum Limits of Insurance.  Progressive Design-Build Entity shall maintain limits no 
less than: 

1. For Commercial General Liability, Progressive Design-Build Entity shall have limits 
of at least the amount that corresponds to the GMP in the following table: 

GMP Amount of Liability Insurance 
(per occurrence) 

Up to $2 million $2 million 

$2 million - $5 million $3 million 

$5 million - $10 million $5 million 

$10 million- $20 million $10 million 
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Over $20 million  $15 million 

 
If Commercial General Liability Insurance or other form with general aggregate 
limit is used including, but not limited to, form CG 25 03, either the general 
aggregate limit shall apply separately to the Project or the general aggregate limit 
shall be twice the required occurrence limit.  Should any of the Work involve aircraft 
(fixed wing or helicopter) owned or operated by Progressive Design-Build Entity, 
liability insurance with limits of not less than $5,000,000 per occurrence for bodily 
injury and property damage is required.  Should any of the Work involve watercraft 
owned or operated by Progressive Design-Build Entity, liability insurance with 
limits of not less than $5,000,000 per occurrence for bodily injury and property 
damage is required. 

2. Automobile Liability: $1 million per accident for bodily injury and property damage. 

3. Workers’ Compensation and Employer’s Liability: 

a. Workers’ Compensation: statutory limits. 

b. Employer’s Liability limits of $1 million per accident for bodily injury or disease. 

c. Should any of the Work be upon or contiguous to navigable bodies of water, 
Progressive Design-Build Entity shall carry insurance covering its employees 
for benefits available under the Federal Longshoremen's and Harbor Worker's 
Act to the extent required by law; 

4. Excess/Umbrella Liability Policy may be provided to insure the total limits required 
for Commercial General Liability and Automobile Liability and must apply to all 
primary coverage afforded, including but not limited to general liability, owned and 
non-owned automobiles, leased and hired cars. 

5. Professional Liability/Errors and Omissions: $2,000,000 per claim. 

C. Notices; Cancellation or Reduction of Coverage. At least fifteen (15) Days prior to the 
expiration of any such policy, evidence showing that such insurance coverage has 
been renewed or extended shall be filed with Agency.  If such coverage is cancelled 
or materially reduced, Progressive Design-Build Entity shall, within ten (10) Days after 
receipt of written notice of such cancellation or reduction of coverage, file with Agency 
evidence of insurance showing that the required insurance has been reinstated or has 
been provided through another insurance company or companies.  In the event any 
policy of insurance required under this Contract does not comply with these 
specifications or is canceled and not replaced, Agency has the right but not the duty 
to obtain the insurance it deems necessary and any premium paid by Agency will be 
promptly reimbursed by Progressive Design-Build Entity or Agency may withhold 
amounts sufficient to pay premium from Progressive Design-Build Entity payments.  In 
the alternative, Agency may suspend or terminate this Contract. 

5.3 Insurance Endorsements.  The insurance policies shall contain the following provisions, 
or Progressive Design-Build Entity shall provide endorsements on forms approved by 
Agency to add the following provisions to the insurance policies: 
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A. General Liability.  The general liability policy shall include or be endorsed (amended) 
to state that: (1) using ISO CG forms 20 10 and 20 37 (including completed 
operations), or endorsements providing the exact same coverage, Agency, its officials, 
officers, employees, agents, and volunteers and any other additional insureds named 
in the Special Conditions shall be covered as additional insureds with respect to the 
Work or ongoing and completed operations performed by or on behalf of Progressive 
Design-Build Entity, including materials, parts or equipment furnished in connection 
with such work; and (2) using ISO form 20 01, or endorsements providing the exact 
same coverage, the insurance coverage shall be primary insurance as respects 
Agency, its officials, officers, employees, agents, and volunteers and any other 
additional insureds named in the Special Conditions, or if excess, shall stand in an 
unbroken chain of coverage excess of Progressive Design-Build Entity’s scheduled 
underlying coverage.  Any excess insurance shall contain a provision that such 
coverage shall also apply on a primary and noncontributory basis for the benefit of 
Agency, before Agency’s own primary insurance or self-insurance shall be called upon 
to protect it as a named insured.  Any insurance or self-insurance maintained by 
Agency, its officials, officers, employees, agents, and volunteers and any other 
additional insureds named in the Special Conditions shall be excess of Progressive 
Design-Build Entity’s insurance and shall not be called upon to contribute with it in any 
way. 

B. Automobile Liability. The automobile liability policy shall include or be endorsed 
(amended) to state that: (1) Agency, its officials, officers, employees, agents, and 
volunteers and any other additional insureds named in the Special Conditions shall be 
covered as additional insureds with respect to the ownership, operation, maintenance, 
use, loading or unloading of any auto owned, leased, hired or borrowed by Progressive 
Design-Build Entity or for which Progressive Design-Build Entity is responsible; and 
(2) the insurance coverage shall be primary insurance as respects Agency, its officials, 
officers, employees, agents, and volunteers and any other additional insureds named 
in the Special Conditions, or if excess, shall stand in an unbroken chain of coverage 
excess of Progressive Design-Build Entity’s scheduled underlying coverage.  Any 
insurance or self-insurance maintained by Agency, its officials, officers, employees, 
agents, and volunteers and any other additional insureds named in the Special 
Conditions shall be excess of Progressive Design-Build Entity’s insurance and shall 
not be called upon to contribute with it in any way. 

C. Workers’ Compensation and Employer’s Liability Coverage.  The insurer shall agree, 
using WC 00 03 13 or the exact equivalent, to waive all rights of subrogation against 
Agency, its officials, officers, employees, agents, and volunteers and any other 
additional insureds named in the Special Conditions for losses paid under the terms 
of the insurance policy. 

D. Professional Liability/Errors and Omissions.  Professional Liability Insurance insuring 
the A/E, its officers, directors, stockholders, employees, agents, or partner, and all 
other persons for whose acts the A/E may be liable, against any and all liabilities 
arising out of or in connection with the negligent acts, errors or omissions of any of the 
foregoing in connection with the carrying out of their professional responsibilities 
described in this Contract.  Professional Liability Insurance shall remain in full force 
and effect, and shall be so certified to Agency by the insurer, for a period of five (5) 
years after the completion of all of Progressive Design-Build Entity’s services 



24482.00036\42293563.1 

 

 

A2 - 20 
 

hereunder and Agency’s acceptance of the Project. All subconsultants shall have 
professional liability insurance with the same limits (additional requirements for 
Professional Liability/Errors and Omissions Insurance written on a “claims made” basis 
are set forth below). 

E. All Coverages.  Each insurance policy required by this Agreement shall be endorsed 
to include the following provisions: 

1. coverage shall not be suspended, voided, reduced or canceled except after 
thirty (30) Days (10 Days for nonpayment of premium) prior written notice by 
mail has been given to Agency and all additional insureds. 

2. any failure to comply with reporting or other provisions of the policies, including 
breaches of warranties, shall not affect coverage provided to Agency and any 
other additional insureds. 

3. standard separation of insureds provisions. 

4. no special limitations on the scope of protection afforded to Agency, its officials, 
officers, employees, agents, and volunteers and any other additional insureds 
named in the Special Conditions. 

5. waiver of any right of subrogation of the insurer against Agency, its officials, 
officers, employees, agents, and volunteers, or any other additional insureds, 
or shall specifically allow Progressive Design-Build Entity or others providing 
insurance in compliance with these specifications to waive their right of 
recovery prior to a loss.  By signing this agreement, Progressive Design-Build 
Entity hereby waives its own right of recovery against Agency or any other 
additional insureds, and shall require similar written express waivers and 
insurance clauses from each of its subconsultants and subcontractors. 

5.4 Builder’s Risk [“All Risk”]   

A. It is Progressive Design-Build Entity’s responsibility to maintain or cause to be 
maintained Builder’s Risk [“All Risk”] extended coverage insurance on all work, 
material, equipment, appliances, tools, and structures that are or will become part of 
the Work and subject to loss or damage by fire, and vandalism and malicious mischief, 
in an amount to cover 100% of the replacement cost.  Agency accepts no responsibility 
for the Work until the Work is formally accepted by Agency. Progressive Design-Build 
Entity shall provide a certificate evidencing this coverage before commencing 
performance of the Work.  

B. The named insureds shall be Progressive Design-Build Entity, all Subcontractors of 
any tier (excluding those solely responsible for design work), suppliers, and Agency, 
its elected officials, officers, employees, agents and authorized volunteers, as their 
interests may appear.  Progressive Design-Build Entity shall not be required to 
maintain property insurance for any portion of the Work following acceptance by 
Agency.   

C. Policy shall be provided for replacement value on an “all risk” basis.  There shall be 
no coinsurance penalty provision in any such policy.  Policy must include:  (1) coverage 
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for any ensuing loss from faulty workmanship, nonconforming work, omission or 
deficiency in design or specifications; (2) coverage against machinery accidents and 
operational testing; (3) coverage for removal of debris, and insuring the buildings, 
structures, machinery, equipment, materials, facilities, fixtures and all other properties 
constituting a part of the Project; (4) transit coverage, including ocean marine coverage 
(unless insured by the supplier), with sub-limits sufficient to insure the full replacement 
value of any key equipment item; and (5) coverage with sub-limits sufficient to insure 
the full replacement value of any property or equipment stored either on or off the Site.  
Such insurance shall be on a form acceptable to Agency to ensure adequacy and 
sublimit. 

D. In addition, the policy shall meet the following requirements: 

1. Insurance policies shall be so conditioned as to cover the performance of any extra 
work performed under the Contract. 

2. Coverage shall include all materials stored on site and in transit. 

3. Coverage shall include Progressive Design-Build Entity’s tools and equipment. 

4. Insurance shall include boiler, machinery and material hoist coverage. 

5. Agency shall be named loss payee.  

5.5 Pollution Liability Insurance. Pollution Liability Insurance is required should any of the 
Project involve pollutants. Liability coverage shall include coverage for the environmental 
risk associated with the project and expenses related to such, including bodily injury, 
property damage, on and off site clean-up, transporting, carrying, or storing pollutants, 
coverage for non-owned disposal site in an amount not less than that set forth in the 
Special Conditions.  Pollutants include, but are not limited to, asbestos, mold, microbial 
matter, solid, liquid, gaseous or thermal irritants or contaminants, including smoke, vapor, 
soot, fumes, acids, alkalis, chemicals, and waste.  Waste includes materials to be 
recycled, reconditioned, or reclaimed.  

5.6 Receipt and Application of Insurance Proceeds.  Any insured loss under the policies of 
insurance required herein will be adjusted with Agency and made payable to Agency as 
fiduciary for the loss payees, as their interests may appear, subject to the requirements of 
any applicable mortgage clause and of the provisions herein. Agency shall deposit in a 
separate account any money so received and shall distribute it in accordance with such 
agreement as the parties in interest may reach. If no other special agreement is reached, 
the damaged Work shall be repaired or replaced, the moneys so received applied on 
account thereof, and the Project and the cost thereof covered by an appropriate Change 
Order.  Agency as fiduciary shall have power to adjust and settle any loss with the insurers 
unless one of the parties in interest shall object in writing to Agency’s exercise of this 
power within fifteen (15) Days after the occurrence of loss. If such objection be made, 
Agency as fiduciary shall make settlement with the insurers in accordance with such 
agreement as the parties in interest may reach. If no such agreement among the parties 
in interest is reached, Agency as fiduciary shall adjust and settle the loss with the insurers 
and, if required in writing by any party in interest, Agency as fiduciary shall give bond for 
the proper performance of such duties. 



24482.00036\42293563.1 

 

 

A2 - 22 
 

5.7 Partial Utilization, Acknowledgement of Property Insurer.  If Agency finds it necessary to 
occupy or use a portion or portions of the Project prior to Completion of all the Work, no 
such use or occupancy shall commence before the insurers providing the property 
insurance have acknowledged notice thereof and in writing effected any changes in 
coverage necessitated thereby. The insurers providing the property insurance shall 
consent by endorsement on the policy or policies, but the property insurance shall not be 
canceled or permitted to lapse on account of any such partial use or occupancy. 

5.8 Deductibles and Self-Insurance Retentions.  Any deductibles or self-insured retentions 
must be declared to and approved by Agency.  Progressive Design-Build Entity shall 
guarantee that, at the option of Agency, either: (1) the insurer shall reduce or eliminate 
such deductibles or self-insured retentions as respects Agency, its officials, officers, 
employees, agents, and volunteers and any other additional insureds named in the 
Special Conditions; or (2) Progressive Design-Build Entity shall procure a bond 
guaranteeing payment of losses and related investigation costs, claims, and administrative 
and defense expenses. 

5.9 Claims Made Policies.  Claims made policies are not acceptable other than for 
Professional Liability.  In addition to the requirements above, for any claims made policy: 
The Retroactive Date must be shown and must be before the date of the Contract or the 
beginning of contract work; Insurance must be maintained and evidence of insurance must 
be provided for at least five (5) years after Agency’s acceptance of the Work; and If 
coverage is canceled or non-renewed, and not replaced with another claims-made policy 
form with a Retroactive Date prior to the contract effective date, Progressive Design-Build 
Entity must purchase “extended reporting” coverage for a minimum of five (5) years after 
Agency’s acceptance of the Work. 

5.10 Subcontractor Insurance Requirements.  Progressive Design-Build Entity shall not allow 
any Subcontractors to commence work on any subcontract relating to the Work until 
Progressive Design-Build Entity has verified that all Subcontractors maintain insurance 
meeting all requirements under this Section and has provided evidence to Agency of such 
insurance.  For Commercial General Liability coverage Subcontractors shall provide 
coverage naming Agency, its officials, officers, employees, agents, and volunteers with a 
format at least as broad as CG  20 38 04 13.  If requested by Progressive Design-Build 
Entity, Agency may approve different scopes or minimum limits of insurance for particular 
Subcontractors.  Progressive Design-Build Entity shall confirm that Agency shall be 
named as additional insureds on all Subcontractors’ policies of Commercial General 
Liability Insurance and Commercial Automobile Insurance. 

5.12 Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. Best’s 
rating no less than A:VIII, licensed to do business in California, and satisfactory to Agency. 

5.13 Verification of Coverage.  Progressive Design-Build Entity shall furnish Agency with 
original certificates of insurance and endorsements effecting coverage required by this 
Contract on forms satisfactory to Agency.  The certificates and endorsements for each 
insurance policy shall be signed by a person authorized by that insurer to bind coverage 
on its behalf. All certificates and endorsements must be received and approved by Agency 
before work commences.  Agency reserves the right to require complete, certified copies 
of all required insurance policies, at any time. 
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5.14 Reservation of Rights.  Agency reserves the right to modify these requirements, including 
limits, based on the nature of the risk, prior experience, insurer, coverage, or other special 
circumstances. 

5.15 Performance Bond and Payment Bond. 

A. Progressive Design-Build Entity shall submit performance and payment bonds on the 
forms provided with the Contract Documents, duly executed by a responsible 
corporate surety admitted to transact surety business in the State of California, as 
defined in Code of Civil Procedure Section 995.120, and listed in the United States 
Department of the Treasury circular entitled "Companies Holding Certificates of 
Authority as Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring 
Companies," authorized to do business in the State of California and acceptable to 
Agency conditioned upon the faithful performance by Progressive Design-Build Entity 
of all requirements of the Contract Documents.  Each of the bonds shall be in a sum 
no less than one hundred percent (100%) of the GMP. Progressive Design-Build Entity 
shall furnish bonds covering the faithful performance of the Contract (Performance 
Bond) and payment of obligations arising thereunder (Payment Bond) on the forms 
contained in the Contract.  The obligations of the performance bond surety shall 
continue so long as any obligation of Progressive Design-Build Entity remains. Nothing 
herein shall limit Agency’s rights or Progressive Design-Build Entity’s or surety’s 
obligations under the Contract, law or equity, including, but not limited to, California 
Code of Civil Procedure section 337.15. 

B. The Payment Bond and Performance Bond shall be in effect on the date the Contract 
is signed by Agency.  Progressive Design-Build Entity shall promptly furnish such 
additional security as may be required by Agency to protect its interests and those 
interests of persons or firms supplying labor or materials to the Project.  The premiums 
for the Payment Bond and Performance Bond shall be paid by Progressive Design-
Build Entity.  Progressive Design-Build Entity maintains and agrees that it has 
executed Payment and Performance Bonds in the amounts and manner required by 
the Contract Documents.  No payment will be made to Progressive Design-Build Entity 
until Progressive Design-Build Entity’s Payment Bond and Performance Bond have 
been approved by Agency. 

C. Should, in Agency’s sole opinion, any bond become insufficient or surety found to be 
unsatisfactory, Progressive Design-Build Entity shall renew or replace the effected 
bond within 10 Days of receiving notice from Agency.  In the event the surety or 
Progressive Design-Build Entity intends to reduce or cancel any required bonds, at 
least thirty (30) Days prior written notice shall be given to Agency, and Progressive 
Design-Build Entity shall post acceptable replacement bonds at least ten (10) Days 
prior to expiration of the original bonds.  No further payments shall be deemed due or 
will be made under this Contract until any replacement bonds required by this Article 
are accepted by Agency. 

D. To the extent, if any, that the GMP is increased in accordance with the Contract, 
Progressive Design-Build Entity shall, upon request of Agency, cause the amount of 
the bonds to be increased accordingly and shall promptly deliver satisfactory evidence 
of such increase to Agency.  The bonds shall further provide that no change or 
alteration of the Contract (including, without limitation, an increase in the GMP, as 
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referred to above), extensions of time, or modifications of the time, terms, or conditions 
of payment to Progressive Design-Build Entity will release the surety.  If Progressive 
Design-Build Entity fails to furnish any required bond, Agency may terminate the 
Contract for cause. 

ARTICLE 6 -PROGRESSIVE DESIGN-BUILD ENTITY’S RESPONSIBILITIES 

6.1 Progressive Design-Build Entity Responsibility; Independent Contractor. 

A. Progressive Design-Build Entity shall be responsible to Agency for acts and omissions 
of Progressive Design-Build Entity, their employees, Subcontractors, material and 
equipment suppliers, and their agents, employees, invitees, and other persons 
performing portions of Work on the Project under direct or indirect contract with 
Progressive Design-Build Entity or any of its Subcontractors.  Agency retains 
Progressive Design-Build Entity on an independent contractor basis.  Progressive 
Design-Build Entity retains the right to perform similar or different services for others 
during the term of this Contract.  Progressive Design-Build Entity is not an employee, 
agent or representative of Agency.  Progressive Design-Build Entity represents that it 
is fully experienced and properly qualified to perform the class of Work provided for in 
this Contract and that it is properly licensed, equipped, organized, and financed to 
perform Work on the Project.  Neither Agency, nor any of its officials, officers, directors, 
employees or agents shall have control over the conduct of Progressive Design-Build 
Entity or any of Progressive Design-Build Entity's officers, employees, or agents, 
except as set forth in this Contract. Progressive Design-Build Entity shall maintain 
complete control over its employees and its Subcontractors and shall pay all wages, 
salaries and other amounts due such personnel in connection with their performance 
as required by law.  Progressive Design-Build Entity shall be responsible for all reports 
and obligations respecting such personnel, including but not limited to, social security 
taxes, income tax withholdings, unemployment insurance, and workers’ compensation 
insurance. 

6.2 Review of Contract Documents and Field Conditions by Progressive Design-Build Entity; 
Single Point Responsibility of Progressive Design-Build Entity. 

A. In addition to the examination and reviews performed, and obligations assumed, 
incident to making the representations set forth in the Contract, Progressive Design-
Build Entity shall carefully study and compare each of the Contract Documents 
provided by Agency with the others and with information furnished by Agency, and 
shall promptly report in writing to Agency’s Representative any errors, inconsistencies, 
or omissions in the Contract Documents provided by Agency or inconsistencies with 
Applicable Law observed by Progressive Design-Build Entity.  Progressive Design-
Build Entity shall be solely responsible for any errors, inconsistencies or omissions in 
the Contract Documents if Progressive Design-Build Entity fails to perform such review 
and examination or fails to report such errors, inconsistencies or omissions to Agency 
in writing. 

B. Progressive Design-Build Entity is responsible for the design and construction of the 
Project and shall use the highest design and engineering standards of care applicable 
to projects, buildings or work of similar size, complexity, quality and scope in 
performing Work on the Project.  Progressive Design-Build Entity shall be solely 



24482.00036\42293563.1 

 

 

A2 - 25 
 

responsible for any and all design errors including, but without limitation, errors, 
inconsistencies or omissions in the Construction Documents.  Progressive Design-
Build Entity shall take field measurements, verify field conditions, and carefully 
compare with the Contract Documents such field measurements, conditions, and other 
information known to Progressive Design-Build Entity before commencing Work on 
the Project. Errors, inconsistencies, or omissions discovered at any time shall be 
promptly reported in writing to Agency’s Representative. 

C. If Progressive Design-Build Entity performs any design and/or construction activity 
which it knows, or should know, involves an error, inconsistency, or omission referred 
to in this Article, without notifying and obtaining the written consent of Agency’s 
Representative, Progressive Design-Build Entity shall be responsible for the resultant 
losses, including, without limitation, the costs of correcting Defective Work. 

D. Agency does not assume any obligation to employ Progressive Design-Build Entity’s 
services or pay Progressive Design-Build Entity royalties of any type as to future 
programs that may result from Work performed under this Contract. 

E. Progressive Design-Build Entity shall be responsible for all plotting, printing, copying 
and distribution costs of any and all documents required in connection with Work on 
the Project. 

F. Progressive Design-Build Entity agrees that it has single point responsibility for the 
design and construction of this Project, and agrees to utilize the highest standard of 
excellent design, engineering and construction practices.  Progressive Design-Build 
Entity has the duty to act in Agency’s best interests at all times throughout the course 
and performance of this Contract. 

6.3 Design, Supervision and Construction Procedures. 

A. Progressive Design-Build Entity shall supervise, coordinate, and direct all Work on the 
Project using Progressive Design-Build Entity’s best skill and attention and applying 
such skills and expertise as may be necessary to perform the Work in accordance with 
the Contract Documents.  Progressive Design-Build Entity shall be solely responsible 
for, and have control over, the entire design effort, construction means, methods, 
techniques, sequences, procedures, and the coordination of all portions of Work on 
the Project, including, but without limitation, landscape and site work, utilities, and 
building systems. 

B. Progressive Design-Build Entity shall be responsible to Agency for acts and omissions 
of Progressive Design-Build Entity, its agents, employees, and Subcontractors, and 
their respective agents and employees. 

C. Progressive Design-Build Entity shall not be relieved of its obligation to perform all 
Work on the Project in accordance with the Contract Documents either by acts or 
omissions of Agency or Agency’s Representative in the administration of the Contract, 
or by tests, inspections, or approvals required, or performed, by persons or firms other 
than Progressive Design-Build Entity. 
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D. Progressive Design-Build Entity shall be responsible for inspection of all portions of 
Work on the Project to determine that such portions conform to the requirements of 
the Contract Documents and are ready to receive subsequent Work. 

E. To facilitate communications and the management of the design process, Progressive 
Design-Build Entity shall maintain an office in Agency’s County for the duration of the 
design process. 

F. Unless otherwise provided in the Contract Documents, Progressive Design-Build 
Entity shall provide and pay for all professional design/engineering services, services, 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, 
utilities, transportation, and other facilities and services necessary for proper execution 
and completion of the Work on the Project, whether temporary or permanent and 
whether or not incorporated or to be incorporated in Work on the Project.  Progressive 
Design-Build Entity shall furnish architectural and engineering services for the 
preparation of Construction Documents necessary to complete the Project in 
accordance with the requirements of the Contract Documents.  Progressive Design-
Build Entity shall furnish all labor, materials, equipment, services, and transportation 
necessary to complete construction of the Project, including site work, structures and 
utilities. 

G. Progressive Design-Build Entity is required to deliver to Agency, if requested, any and 
all Design Materials including, but not limited to, calculations, preliminary drawings, 
construction drawings, shop drawings, electronic media data, tenant improvement 
documents, sketches, illustrations, specifications, descriptions, models, mock ups, 
and other information developed, prepared, furnished, or delivered in the prosecution 
of the Design Work. 

H. Progressive Design-Build Entity is responsible for preparation of the Construction 
Documents for the entire Project.  Progressive Design-Build Entity is responsible for 
construction of the entire Project as required by the Contract Documents. 

6.4 Labor; Working Hours. 

A. Progressive Design-Build Entity shall provide competent, suitably qualified personnel 
to survey and lay out the Work and perform construction as required by the Contract 
Documents. Progressive Design-Build Entity shall at all times maintain good discipline 
and order at the Site.  Progressive Design-Build Entity will provide all labor needed to 
complete the Work within the Contract Times. 

B. Except as otherwise required for the safety or protection of persons or the Work or 
property at the Site or adjacent thereto, and except as otherwise stated in the Contract 
Documents, all Work at the Site shall be performed during regular working hours, 
which are defined as hours between 7:00 a.m. and 3:30 p.m. any day Monday through 
Friday of any week except on Holidays and/or during Schedule Constraints defined in 
the Contract Documents. Progressive Design-Build Entity will not permit the 
performance of Work on a Saturday, Sunday, any Holiday or during identified 
Schedule Constraints without Agency’s written consent given after prior written notice 
to Agency’s Representative. Progressive Design-Build Entity shall be responsible for, 
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and shall reimburse Agency for, all inspection costs outside regular working hours, 
including overtime. 

6.5 Progress Meetings. 

A. Progressive Design-Build Entity shall schedule and hold regular on-Site progress 
meetings at least weekly and at other times as requested by Agency or as required by 
progress of the Work.  Progressive Design-Build Entity, Agency’s Representative, and 
all Subcontractors active on the Site shall attend each meeting.  Progressive Design-
Build Entity may at its discretion request attendance by representatives of its 
Suppliers, manufacturers, and other Subcontractors.  Agency’s Representative will 
preside at the progress meetings and will arrange for keeping and distributing the 
minutes.  The purpose of the meetings is to review the progress of the Work, maintain 
coordination of efforts, discuss changes in scheduling, and resolve other problems 
which may develop.  During each meeting, Progressive Design-Build Entity shall 
present any issues which may impact its progress with a view to resolve these issues 
expeditiously. 

6.6 Cost-Loaded CPM Progress Schedule and Recovery Schedule. 

A. Progressive Design-Build Entity shall adhere to the Project Schedule, which shall be 
a cost-loaded CPM progress schedule established in accordance with the Contract 
Documents as it may be adjusted from time to time as provided below: 

1. Progressive Design-Build Entity shall submit to Agency’s Representative for 
acceptance proposed adjustments in the Project Schedule that will not result 
in changing the Guaranteed Completion Date. Such adjustments will comply 
with any provisions of the General Requirements applicable thereto. 

2. Proposed adjustments in the Project Schedule that will change the Guaranteed 
Completion Date shall be submitted in accordance with the requirements of the 
Contract Documents.  Adjustments in the Guaranteed Completion Date may 
only be made by a Change Order. 

3. Should any of the following conditions exist, Agency may require Progressive 
Design-Build Entity to prepare, at no extra cost to Agency, a plan of action and 
a recovery schedule for completing the Work and achieving all contractual 
milestones within the Guaranteed Completion Date: 

a. Progressive Design-Build Entity's monthly progress report indicates delays 
that are, in the opinion of Agency, of sufficient magnitude that Agency 
questions Progressive Design-Build Entity's ability to complete the Work; 

b. The Project Schedule shows Progressive Design-Build Entity to be thirty 
(30) or more Days behind the critical path at any time during construction; 

c. Progressive Design-Build Entity desires to make changes in the logic or the 
planned duration of future activities of the Project Schedule which, in the 
opinion of Agency, are major in nature. 



24482.00036\42293563.1 

 

 

A2 - 28 
 

d. The recovery schedule shall include proposed revisions to the Project 
Schedule, demonstrating how Progressive Design-Build Entity intends to 
achieve all contractual milestones including contract completion within the 
Guaranteed Completion Date. The submittal shall include a narrative 
describing the actions planned by Progressive Design-Build Entity to 
recover the schedule.  

e. Progressive Design-Build Entity shall submit the recovery schedule within 
seven (7) Days of Agency’s request: 

(i) If Progressive Design-Build Entity asserts that Agency is responsible for 
the delay, failure to submit the recovery schedule within seven (7) Days of 
Agency’s request will be considered a concurrent delay event attributable 
to Progressive Design-Build Entity, and Progressive Design-Build Entity 
shall only be entitled to non-compensable adjustments to the Guaranteed 
Completion Date. 

(ii) If Progressive Design-Build Entity is responsible for the delay, this provision 
will not limit or affect Progressive Design-Build Entity's liability and failure 
to submit the recovery schedule with seven (7) Days of Agency’s request 
may result in Agency withholding progress payments or other amounts due 
under the Contract Documents. 

f. Progressive Design-Build Entity is responsible for all costs associated with 
the preparation and execution of the recovery schedule, including any 
necessary recovery actions, which may include, but are not limited to, 
assignment of additional labor, and/or equipment, shift or overtime work, 
expediting of submittals or deliveries, overlapping of activities or 
sequencing changes to increase activity concurrence. 

g. Regardless of whether Agency directs Progressive Design-Build Entity to 
prepare a recovery schedule pursuant to this Article, Progressive Design-
Build Entity shall promptly undertake appropriate action at no additional 
cost to Agency to recover the schedule whenever the current Project 
Schedule shows that Progressive Design-Build Entity will not achieve a 
milestone and/or complete the Work within the Guaranteed Completion 
Date. 

B. Unless otherwise specified in the Contract Documents, Progressive Design-Build 
Entity shall provide and assume full responsibility for all services, materials, 
equipment, labor, transportation, construction equipment and machinery, tools, 
appliances, fuel, power, light, heat, telephone, water, sanitary facilities, temporary 
facilities, and all other facilities and incidentals necessary for the performance, testing, 
start up, and completion of the Work within the Guaranteed Completion Date. 

C. Failure of Agency’s Representative to discover errors or omissions in schedules that 
it has reviewed, or to inform Progressive Design-Build Entity that Progressive Design-
Build Entity, Subcontractors, or others are behind schedule, or to direct or enforce 
procedures for complying with the Project Schedule shall not relieve Progressive 
Design-Build Entity from its sole responsibility to perform and complete all Work on 
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the Project within the Guaranteed Completion Date and shall not be a cause for an 
adjustment of the Guaranteed Completion Date or the GMP. 

D. Progressive Design-Build Entity shall perform all Work on the Project in accordance 
with the current accepted Project Schedule. 

6.7 Materials. 

A. All materials and equipment incorporated into the Work shall be as specified or, if not 
specified, shall be of good quality and new, except as otherwise provided in the 
Contract Documents. All materials furnished by Progressive Design-Build Entity shall 
be of the most suitable grade for the purpose intended considering strength, ductility, 
durability, and best industry practice. 

B. All special warranties and guarantees required by the Contract Documents shall 
expressly run to the benefit of Agency. If required by Agency’s Representative, 
Progressive Design-Build Entity shall furnish satisfactory evidence (including reports 
of required tests) as to the source, kind, and quality of materials and equipment. 

C. All materials and equipment shall be stored, applied, installed, connected, erected, 
protected, used, cleaned, and conditioned in accordance with instructions of the 
applicable supplier, except as otherwise may be provided in the Contract Documents. 

D. Materials shall be furnished in ample quantities and at such times as to ensure 
uninterrupted progress of the Work and shall be stored properly and protected as 
required by the Contract Documents. Progressive Design-Build Entity shall be entirely 
responsible for damage or loss by weather or other causes to materials or Work until 
Agency has accepted the Work.  Materials shall be stored on the Project site in such 
manner so as not to interfere with any operations of Agency or any independent 
contractor. 

E. No materials, supplies, or equipment for Work under this Contract shall be purchased 
subject to any chattel mortgage or under a conditional sale or other agreement by 
which an interest therein or in any part thereof is retained by the seller or supplier. 
Progressive Design-Build Entity warrants good title to all material, supplies, and 
equipment installed or incorporated in the work and agrees upon completion to deliver 
the Work to Agency free from any claims, liens, or encumbrances. 

F. Inspection of Materials.  

1. Materials furnished by Progressive Design-Build Entity which will become a 
part of the Project shall be subject to inspection at any one or more of the 
following locations, as determined by Agency’s Representative: at the place of 
production or manufacture, at the shipping point, or at the site of the Work.  To 
allow sufficient time to provide for inspection, Progressive Design-Build Entity 
shall submit to Agency’s Representative, at the time of issuance, copies of 
purchase orders or other written instrument confirming procurement of the 
materials, including drawings and other pertinent information, covering 
materials on which inspection will be made. 
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2. No later than fourteen (14) Days prior to manufacture of material, Progressive 
Design-Build Entity shall inform Agency’s Representative, in writing, the date 
the material is to be manufactured.  

3. The inspection of materials at any of the locations specified above or the 
waiving of the inspection thereof shall not impact whether the materials and 
equipment conform to the Contract Documents. Progressive Design-Build 
Entity will not be relieved from furnishing materials meeting the requirements 
of the Contract Documents due to Agency’s inspection or lack of inspection of 
the equipment or materials.  Acceptance of any materials will be made only 
after materials are installed in the Project. 

6.8 Submittals. 

A. Industry Standard Submittals. 

1. Progressive Design-Build Entity will identify in the Construction Documents all 
industry standard submittals for all materials, systems, and equipment 
incorporated into the Work. 

B. Schedule of Submittals. 

1. Progressive Design-Build Entity will prepare and deliver a Schedule of 
Submittals to Agency’s Representative that has been fully integrated with the 
cost-loaded CPM Progress Schedule and identifies each Submittal required by 
the Construction Documents as well as the date on which Progressive Design-
Build Entity will deliver each Submittal to Agency’s Representative. Each 
Submittal must be delivered to Agency’s Representative at least thirty (30) 
Days prior to the date the material or equipment is scheduled to be 
incorporated into the Work.  Progressive Design-Build Entity is responsible for 
any schedule delays resulting from the Submittal process. 

2. Progressive Design-Build Entity must submit all submittals required by the 
Construction Documents in accordance with the Schedule of Submittals.  If 
Progressive Design-Build Entity fails to submit the submittals in accordance 
with the Schedule of Submittals, Progressive Design-Build Entity will be solely 
liable for any delays or impacts caused by the delayed submittal, whether direct 
or indirect.  Progressive Design-Build Entity will be liable for the time calculated 
from the date the submittal is due until the date a compliant submittal is made. 
A compliant submittal will be one that is complete and satisfies the 
requirements of the Contract Documents. 

3. Where a Submittal, Shop Drawing or Sample is required by the Construction 
Documents, any related Work performed prior to Agency’s Representative’s 
review and approval of the pertinent Submittal will be at the sole expense and 
responsibility of Progressive Design-Build Entity. 

C. Submittal Procedures. 

1. Progressive Design-Build Entity will follow the following procedures for each 
Submittal, Shop Drawing and Sample required by the Contract Documents: 
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a. Transmit three (3) copies of each with a Submittal Transmittal. 

b. Transmittals will be sequentially numbered. Progressive Design-Build 
Entity to mark revised Submittals with original number and sequential 
alphabetic suffix. 

c. Each Submittal will identify the Project, Progressive Design-Build Entity, 
Subcontractor and supplier, pertinent Construction Document and detail 
number, and specification section number appropriate to the Submittal. 

d. Progressive Design-Build Entity must sign each Submittal, certifying that it 
has reviewed and approved the Submittal, verified products required, field 
dimensions, adjacent construction work, and that coordination of 
information is according to requirements of the Project and Contract 
Documents. 

e. Identify variations in Contract Documents and product or system limitations 
that may differ and/or be detrimental to successful performance of 
completed Work. 

f. When a Submittal is revised for resubmission, Progressive Design-Build 
Entity shall promptly address Agency comments and resubmit.  
Progressive Design-Build Entity shall identify changes made since 
previous submission. 

g. Agency’s review of Submittals shall not relieve Progressive Design-Build 
Entity from responsibility for deviations from the Contract Documents 
unless Progressive Design-Build Entity has, in writing, called Agency’s 
attention to such deviations at time of submission and Agency’s has taken 
no exception to the deviation. Agency’s review of Submittals shall not 
relieve Progressive Design-Build Entity from responsibility for errors in the 
Submittals. 

h. Submittals not required by the Construction Documents or requested by 
Agency’s Representative will not be acknowledged or processed. 

i. Incomplete Submittals will not be reviewed by Agency’s Representative.  
Delays resulting from incomplete submittals are not the responsibility of 
Agency’s Representative. 

j. Progressive Design-Build Entity shall not be entitled to any extension of the 
Guaranteed Completion Date as a result of the Submittal process. 

6.9 Shop Drawing and Sample Submittal Procedures. 

A. Before submitting each Shop Drawing or Sample, Progressive Design-Build Entity 
shall have: 

1. Reviewed and coordinated each Shop Drawing or Sample with other Shop 
Drawings and Samples and with the requirements of the Work and the Contract 
Documents; 
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2. Determined and verified all field measurements, quantities, dimensions, 
specified performance and design criteria, installation requirements, materials, 
catalog numbers, and similar information with respect thereto; 

3. Determined and verified the suitability of all materials offered with respect to 
the indicated application, fabrication, shipping, handling, storage, assembly, 
and installation pertaining to the performance of the Work; and 

4. Determined and verified all information relative to Progressive Design-Build 
Entity’s responsibilities for means, methods, techniques, sequences, and 
procedures of construction, and safety precautions and programs incident 
thereto. 

B. With each Submittal, Progressive Design-Build Entity shall give Agency’s 
Representative specific written notice of any variations that the Shop Drawing or 
Sample may have from the requirements of the Contract Documents. This notice shall 
be both a written communication separate from the Shop Drawings or Sample 
submittal and, in addition, a specific notation made on each Shop Drawing or Sample 
submitted to Agency’s Representative for review and approval of each such variation. 

C. Shop Drawings. 

1. Data shown on the Shop Drawings will be complete with respect to quantities, 
dimensions, specified performance and design criteria, materials, and similar 
data to show Agency’s Representative the services, materials, and equipment 
Progressive Design-Build Entity proposes to provide and to enable Agency’s 
Representative to review the information Representative for assessing 
conformance with information given and design concept expressed in Contract 
Documents.  When required by individual Specification Sections, provide Shop 
Drawings signed and sealed by a professional engineer responsible for 
designing components shown on Shop Drawings. Shop Drawings must include 
signed and sealed calculations to support design in a form suitable for 
submission to and approval by authorities having jurisdiction.  Progressive 
Design-Build Entity shall make revisions and provide additional information 
when required by authorities having jurisdiction. 

D. Samples. 

1. Clearly identify each Sample as to material, Supplier, pertinent data such as 
catalog numbers, the use for which intended and other data as required to 
enable Agency’s Representative to review the submittal for assessing 
conformance with information given and design concept expressed in Contract 
Documents.  Samples should be of appropriate size and detail to assess 
functional, aesthetic, color, texture, patterns and finish selection. 

E. Agency’s Representative’s Review. 

1. Agency’s Representative will review Shop Drawings and Samples in 
accordance with the Schedule of Submittals. Agency’s Representative’s review 
and acceptance will be only to determine if the items covered by the Submittals 
will, after installation or incorporation in the Project, conform to the information 
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given in the Contract Documents and be compatible with the design concept 
of the completed Project as a functioning whole as indicated by the Contract 
Documents. 

2. Agency’s Representative’s review and approval will not extend to means, 
methods, techniques, sequences, or procedures of construction (except where 
a particular means, method, technique, sequence, or procedure of design or 
construction is specifically and expressly called for by the Contract Documents) 
or to safety precautions or programs incident thereto. The review and approval 
of a separate item as such will not indicate approval of the assembly in which 
the item functions. 

3. Agency’s Representative’s review and acceptance shall not relieve 
Progressive Design-Build Entity from responsibility for any variation from the 
requirements of the Contract Documents unless Agency’s Representative has 
given written approval of each such variation by specific written notation 
thereof incorporated in or accompanying the Submittal. 

F. Progressive Design-Build Entity shall make corrections required by Agency’s 
Representative and shall return three (3) corrected copies of Shop Drawings and 
Product Data, and submit, as required, new Samples for review and approval. 
Progressive Design-Build Entity shall direct specific attention in writing to revisions 
other than the corrections called for by Agency’s Representative on previous 
Submittals.  Agency will review the first resubmittal of Shop Drawings at its cost.  
Agency reserves the right to reduce the GMP by Change Order for its cost for any 
subsequent reviews of Shop Drawing resubmittals. 

6.10 Construction Documents. 

A. Construction Documents. 

1. The A/E shall design the Project and prepare the Construction Documents.  The 
Construction Documents shall provide information customarily necessary in 
documents for projects of similar size, complexity, and quality.  The Construction 
Documents shall include all information required by the building trades to complete 
the construction of the Project, other than such details customarily developed by 
others during construction.  Agency’s review of the Construction Documents shall 
be conducted in accordance with the approved Project Schedule with procedures 
set forth in this Article.  Such review shall not relieve Progressive Design-Build 
Entity from its responsibilities under the Contract.  Such review shall not be 
deemed an approval or waiver by Agency of any deviation from, or of Progressive 
Design-Build Entity’s failure to comply with, any provision or requirement of the 
Contract Documents, unless such deviation or failure has been identified as such 
in writing in the Document submitted by Progressive Design-Build Entity and 
approved by Agency. 

2. However, it is acknowledged by the parties hereto that inherent in a design-build 
concept, bridging or otherwise, the production and review of Construction 
Documents may be a continuing process with portions thereof completed at 
different times.  Progressive Design-Build Entity will submit the Construction 
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Document packages to Agency for review and approval in accordance with the 
agreed upon schedule, unless otherwise approved in writing by Agency.  The 
Project Schedule shall indicate the times for Agency to review the completion of 
each such portion of the Construction Documents and a reasonable time for review 
of same. 

3. Progressive Design-Build Entity shall submit completed packages of the 
Construction Documents for review by Agency at the times indicated on the Project 
Schedule and as defined in the Scheduling Specification. Meetings between 
Progressive Design-Build Entity and Agency to review the Construction Document 
packages, shall be scheduled at least every two weeks, or as otherwise agreed to 
by the parties, and held so as not to delay Work on the Project.  Progressive 
Design-Build Entity will conduct these design meetings with Agency in accordance 
with the schedule approved by Agency.  Progressive Design-Build Entity will be 
responsible for preparing and circulating for the parties review, design meeting 
minutes from all such meetings. 

B. Field Engineering. 

1. Progressive Design-Build Entity shall retain and pay expenses of a civil engineer 
or land surveyor to establish on the Project site the required reference points and 
benchmarks, establish building lines and elevations, check for building framing, 
plumbness, and establish on building frame the required basic grid lines.  The 
engineer or land surveyor shall be properly licensed in the State of California. 

2. Progressive Design-Build Entity shall locate and protect control points prior to 
starting Work on the Project site and preserve permanent reference points during 
construction, and shall require the engineer or surveyor to replace control points 
which become lost or destroyed. 

C. Geotechnical and Survey. 

1. Agency may provide a geotechnical report to Progressive Design-Build Entity that 
shall not be considered a part of the Contract Documents and shall be 
informational only and may not be relied upon by Progressive Design-Build Entity 
to form its basis of design.  Progressive Design-Build Entity shall be responsible 
for obtaining its own geotechnical report which includes supporting data, findings 
and recommendations; and also with a legal description and a project survey, as 
necessary, which shall become a part of the Contract Documents.  The Design 
Work shall be consistent with both the findings and recommendations of 
Progressive Design-Build Entity’s geotechnical report and legal description and 
Project survey, or such other geotechnical recommendations obtained by 
Progressive Design-Build Entity at its sole cost and expense. 

2. Progressive Design-Build Entity shall verify the location and depth (elevation) of 
all existing utilities and services before performing any excavation work. 

3. Any additional tests, borings, etc. necessary to support the Construction 
Documents shall be the responsibility of Progressive Design-Build Entity. 



24482.00036\42293563.1 

 

 

A2 - 35 
 

6.11 Dust Control. 

A. Progressive Design-Build Entity, at its expense, shall maintain all excavations, 
embankments, haul roads, permanent access rods, plant sites, waste disposal areas, 
borrow areas, and all other work areas free from dust. Industry accepted methods of 
dust control suitable for the area involved, such as sprinkling, chemical treatment, light 
bituminous treatment or similar methods, will be permitted. 

6.12 Air Pollution. 

A. To the extent applicable, Progressive Design-Build Entity must fully comply with 
all applicable laws, rules and regulations in furnishing or using equipment and/or 
providing services, including, but not limited to, emissions limits and permitting 
requirements imposed by the South Coast Air Quality Management Agency 
(SCAQMD) and/or California Air Resources Board (CARB).  Although the SCAQMD 
and CARB limits and requirements are more broad, Progressive Design-Build Entity 
shall specifically be aware of their application to "portable equipment", which definition 
is considered by SCAQMD and CARB to include any item of equipment with a fuel-
powered engine.  Progressive Design-Build Entity shall indemnify Agency against any 
fines or penalties imposed by SCAQMD, CARB, or any other governmental or 
regulatory agency for violations of applicable laws, rules and/or regulations by 
Progressive Design-Build Entity, its sub-consultants, or others for whom Progressive 
Design-Build Entity is responsible under its indemnity obligations provided for in this 
Agreement. 

B. Progressive Design-Build Entity shall comply with all air pollution control rules, 
regulations, ordinances and statutes.  All containers of paint, thinner, curing 
compound, solvent or liquid asphalt shall be labeled to indicate that the contents fully 
comply with the applicable material requirements. Progressive Design-Build Entity 
shall not discharge into the atmosphere from any source whatever smoke, dust, or 
other air contaminants in violation of the laws, rules, and regulations of the 
governmental entities having jurisdiction. 

6.13 Patent Fees and Royalties. 

A. Progressive Design-Build Entity shall pay all license fees and royalties and assume all 
costs incident to the use in the performance of the Work or the incorporation in the 
Work of any invention, design, process, product, or device which is the subject of 
patent rights or copyrights held by others. If a particular invention, design, process, 
product, or device is specified in the Contract Documents for use in the performance 
of the Work and if, to the actual knowledge of Agency or Agency’s Representative, its 
use is subject to patent rights or copyrights calling for the payment of any license fee 
or royalty to others, the existence of such rights shall be disclosed by Agency in the 
Contract Documents. 

B. To the fullest extent permitted by Applicable Laws, Progressive Design-Build Entity 
shall indemnify, defend, and hold harmless Agency and Agency’s Representative, and 
the officers, directors, members, partners, employees, agents, consultants and 
subcontractors of each and any of them, from and against all claims, costs, losses, 
and damages (including but not limited to all fees and charges of engineers, architects, 
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attorneys, and other professionals and all court or arbitration or other dispute 
resolution costs) arising out of or relating to any infringement of patent rights or 
copyrights incident to the use in the performance of the Work or resulting from the 
incorporation in the Work of any invention, design, process, product, or device not 
specified in the Contract Documents or specified in the Contract Documents and 
identified as being subject to payment of any license fee or royalty to others required 
by patent rights or copyrights. 

6.14 Permits and Licenses. 

A. Progressive Design-Build Entity shall obtain and pay for all other permits and licenses 
required for the Work, including excavation permit and permits for plumbing, 
mechanical and electrical work and for operations in or over public streets or right of 
way under jurisdiction of public agencies other than Agency. 

B. Progressive Design-Build Entity shall arrange and pay for all off-site inspection of the 
Work related to permits and licenses, including certification, required by the Contract 
Documents or by governing authorities, except for such off-site inspections identified 
as Agency's responsibility in the Contract Documents. 

C. Before acceptance of the Work, Progressive Design-Build Entity shall submit all 
licenses, permits, certificates of inspection and required approvals to Agency. 

6.15 Applicable Laws. 

A. Progressive Design-Build Entity shall give all notices required by and shall comply with 
all Applicable Laws applicable to the performance of the Work. Except where 
otherwise expressly required by Applicable Laws, neither Agency nor Agency’s 
Representative shall be responsible for monitoring Progressive Design-Build Entity’s 
compliance with any Applicable Laws.  If Progressive Design-Build Entity performs any 
Work knowing or having reason to know that it is contrary to Applicable Laws, 
Progressive Design-Build Entity shall bear all claims, costs, losses, and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, 
and other professionals and all court or arbitration or other dispute resolution costs) 
arising out of or relating to such Work. 

6.16 Labor Laws and Progressive Design-Build Entity’s Obligations. 

A. Hours of Work. 

1. Progressive Design-Build Entity and Subcontractors shall furnish sufficient forces 
to ensure the prosecution of the Work on the Project in accordance with the 
Construction Schedule and in such a manner to allow for the full and adequate 
completion of the Project within the Guaranteed Completion Date. 

2. Work on the Project shall be performed during regular working hours, except that 
in the event of an emergency or when required to complete the Work on the Project 
in accordance with job progress, Work may be performed outside of regular 
working hours with advance written notice to Agency.  Permissible working hours 
shall be between 7:00 a.m. to 3:30 p.m. and shall not be changed except with 
consent of Agency. 
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3. Eight (8) hours of work shall constitute a legal day’s work.  Progressive Design-
Build Entity and each Subcontractor shall forfeit, as penalty to Agency, twenty-five 
dollars ($25) for each worker employed in the execution of Work on the Project by 
Progressive Design-Build Entity or any Subcontractor for each day during which 
such worker is required or permitted to work more than eight (8) hours in any one 
day and forty (40) hours in any week in violation of the provisions of the Labor 
Code, and in particular, Section 1810 to Section 1815, except as provided in Labor 
Code Section 1815. 

4. If the work done after hours is required by the Contract to be done outside 
Progressive Design-Build Entity’s regular working hours, the costs of any 
inspections, if required to be done outside normal working hours, shall be borne 
by Agency.  If Agency allows Progressive Design-Build Entity to do Work outside 
regular working hours for Progressive Design-Build Entity’s own convenience, the 
costs of any inspections required outside regular working hours shall be invoiced 
to Progressive Design-Build Entity by Agency and deducted from the next progress 
payment.  If Progressive Design-Build Entity elects to perform Work outside the 
Inspector’s regular working hours, costs of any inspections required outside 
regular working hours shall be invoiced to Progressive Design-Build Entity by 
Agency and deducted from the next progress payment. 

5. No Work on the Project or other activities by or on behalf of Progressive Design-
Build Entity which presents a hazard or unreasonable disruption to Agency staff 
shall be allowed during normal working hours.  The determination as to whether 
Work on the Project or some other activity presents a hazard or constitutes an 
unreasonable disruption to Agency staff shall be made by and pursuant to the sole 
discretion of a representative of Agency.  All Work on the Project or other activities 
which could present a hazard or unreasonable disruption to Agency staff shall be 
performed before or after normal working hours, on weekends, or on an Agency 
recognized holiday.  Neither Progressive Design-Build Entity nor its 
Subcontractors or anyone working on behalf of Progressive Design-Build Entity or 
Subcontractors shall be entitled to additional compensation or an extension of the 
Guaranteed Completion Date for having to arrange their Work schedule so as not 
to violate the provisions of this Article 6.17A.  Progressive Design-Build Entity, 
Subcontractors and persons working on behalf of Progressive Design-Build Entity 
shall be expected to arrange such Work and other activities in advance so as to 
avoid creating monetary or time impacts. 

B. Wage Rates, Travel, and Subsistence. 

1. Progressive Design-Build Entity is aware of the requirements of Labor Code 
Sections 1720 et seq. and 1770 et seq., as well as California Code of Regulations, 
Title 8, Section 16000 et seq. (“Prevailing Wage Laws”), which require the payment 
of prevailing wage rates and the performance of other requirements on certain 
“public works” and “maintenance” projects.  Since the Work on the Project involves 
an applicable “public works” or “maintenance” project, as defined by the Prevailing 
Wage Laws, and since the total compensation is $1,000 or more, Progressive 
Design-Build Entity agrees to fully comply with such Prevailing Wage Laws.  
Agency has obtained the prevailing wage rates from the Director of the Department 
of Industrial Relations, State of California.  Copies of the prevailing wage rates are 
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on file at Agency’s office and shall be made available to any interested party on 
request. Progressive Design-Build Entity shall make copies of the prevailing rates 
of per diem wages for each craft, classification or type of worker needed to perform 
the Project available to interested parties upon request, and shall post copies at 
Progressive Design-Build Entity’s principal place of business and at the Project 
site.  Progressive Design-Build Entity shall defend, indemnify and hold Agency, its 
elected officials, officers, employees and agents free and harmless from any 
claims, liabilities, costs, penalties or interest arising out of any failure or allege 
failure to comply with the Prevailing Wage Laws. 

2. Pursuant to Labor Code Section 1775, Progressive Design-Build Entity is hereby 
advised that in the event that Progressive Design-Build Entity fails to pay prevailing 
wages, Progressive Design-Build Entity will be held liable for penalties and for 
shortfalls in wages and such amounts may be withheld from progress payments. 
Progressive Design-Build Entity and each Subcontractor shall forfeit as a penalty 
to Agency not more than two hundred dollars ($200) for each Day, or portion 
thereof, for each worker paid less than the stipulated prevailing wage rate for any 
work done by him, or by any subcontract under him, in violation of the provisions 
of the Labor Code.  The difference between such stipulated prevailing wage rate 
and the amount paid to each worker for each Day or portion thereof for which each 
worker was paid less than the stipulated prevailing wage rate shall be paid to each 
worker by Progressive Design-Build Entity. 

3. Progressive Design-Build Entity shall post, at appropriate conspicuous points on 
the Project site, a schedule showing all determined general prevailing wage rates 
and all authorized deductions, if any, from unpaid wages actually earned. 

C. Labor Compliance/Payroll Records. 

1. Pursuant to Labor Code Section 1776, Progressive Design-Build Entity and each 
Subcontractor shall maintain weekly certified payroll records showing the name, 
address, social security number, work classification, straight time and overtime 
hours paid each day and week, and the actual per diem wages paid to each 
journeyman, apprentice, worker or other employee employed in connection with 
the Project.  Progressive Design-Build Entity shall certify under penalty of perjury 
that records maintained and submitted by Progressive Design-Build Entity are true 
and accurate.  Progressive Design-Build Entity shall also require Subcontractor(s) 
to certify weekly payroll records under penalty of perjury. 

2. In accordance with Labor Code section 1771.4, Progressive Design-Build Entity 
and each Subcontractor shall furnish the certified payroll records directly to the 
Department of Industrial Relations (“DIR”) on a weekly basis and in the format 
prescribed by the DIR.  This may include electronic submission.  Progressive 
Design-Build Entity shall ensure full compliance with all requirements and 
regulations from the DIR relating to labor compliance monitoring and enforcement 
and all other applicable labor law. 

3. Any stop orders issued by the DIR against Progressive Design-Build Entity or any 
Subcontractor that affect Progressive Design-Build Entity’s performance of Work, 
including any delay, shall be Progressive Design-Build Entity’s sole responsibility.  
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Any delay arising out of or resulting from such stop orders shall be considered 
Progressive Design-Build Entity caused delay subject to any applicable liquidated 
damages and shall not be compensable by Agency.  Progressive Design-Build 
Entity shall defend, indemnify and hold Agency, its officials, officers, employees 
and agents free and harmless from any claim or liability arising out of stop orders 
issued by the DIR against Progressive Design-Build Entity or any Subcontractor. 

4. The payroll records described herein shall be certified and submitted by 
Progressive Design-Build Entity at a time designated by Agency.  Progressive 
Design-Build Entity shall also provide the following: 

a. A certified copy of the employee’s payroll records shall be made available 
for inspection or furnished to such employee or his or her authorized 
representative on request. 

b. A certified copy of all payroll records described herein shall be made 
available for inspection or furnished upon request of the DIR. 

5. Unless submitted electronically, the certified payroll records shall be on forms 
provided by the Division of Labor Standards Enforcement (“DLSE”) of the DIR or 
shall contain the same information as the forms provided by the DLSE. 

6. Any copy of records made available for inspection as copies and furnished upon 
request to the public or any public agency, Agency, the Division of Apprenticeship 
Standards or the Division of Labor Standards Enforcement shall be marked or 
obliterated in such a manner as to prevent disclosure of an individual's name, 
address and social security number.  The name and address of Progressive 
Design-Build Entity awarded the Contract or performing the contract shall not be 
marked or obliterated. 

7. In the event of noncompliance with the requirements of this Article 6.17C, 
Progressive Design-Build Entity shall have ten (10) Days in which to comply 
subsequent to receipt of written notice specifying any item or actions necessary to 
ensure compliance with this Article 6.17C.  Should noncompliance still be evident 
after such ten (10) day period, Progressive Design-Build Entity shall, as a penalty 
to Agency, forfeit One Hundred Dollars ($100.00) for each day, or portion thereof, 
for each worker until strict compliance is effectuated.  Upon the request of DIR, 
such penalties shall be withheld from contract payments. 

8. In submitting the Proposal on this Project, it shall be Progressive Design-Build 
Entity’s sole responsibility to evaluate and include the cost of complying with all 
labor compliance requirements under this Contract and Applicable Law in its 
Proposal. 

9. Progressive Design-Build Entity shall include provisions of this Article 6.17C in all 
Subcontracts and require Subcontractors to comply with these provisions at no 
additional cost to Agency. 

D. Apprentices. 
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1. Progressive Design-Build Entity’s attention is directed to the provisions of Sections 
1777.5, 1777.6, and 1777.7 of the Labor Code concerning employment of 
apprentices by Progressive Design-Build Entity or any Subcontractor.  Progressive 
Design-Build Entity shall obtain a certificate of apprenticeship before employing 
any apprentice pursuant to Sections 1777.5, 1777.6, and 1777.7 of the Labor 
Code.  Information relative to apprenticeship standards, wage schedules, and 
other requirements may be obtained from DIR, the Administrator of 
Apprenticeships, San Francisco, California, or from the Division of Apprenticeship 
Standards and its branch offices.  Knowing violations of Labor Code section 1777.5 
will result in forfeiture not to exceed one hundred dollars ($100.00) for each 
calendar day of non-compliance pursuant to Labor Code section 1777.7.  

E. Nondiscrimination. 

1. Pursuant to Labor Code section 1735 and other applicable provisions of law, 
Progressive Design-Build Entity and its Subcontractors shall not discriminate 
against any employee or applicant for employment because of race, color, religion, 
sex, national origin, age, political affiliation, marital status, or handicap on this 
Work.  Progressive Design-Build Entity will take affirmative action to insure that 
employees are treated during employment or training without regard to their race, 
color, religion, sex, national origin, age, political affiliation, marital status, or 
handicap. 

F. Workers’ Compensation.   

1. Pursuant to Labor Code section 1860, Progressive Design-Build Entity shall 
secure the payment of workers’ compensation to its employees in accordance with 
the provisions of Labor Code section 3700.  By its signature hereunder, 
Progressive Design-Build Entity certifies that he is aware of the provisions of 
Section 3700 of the California Labor Code which require every employer to be 
insured against liability for Worker’s Compensation or to undertake self-insurance 
in accordance with the provisions of that Code, and agrees to comply with such 
provisions before commencing the performance of the Work. 

G. Public Works Registration.   

1. Pursuant to Labor Code sections 1725.5 and 1771.1, Progressive Design-Build 
Entity and its Subcontractors must be registered with the Department of Industrial 
Relations prior to the execution of a contract to perform public works.  By entering 
into this Contract, Progressive Design-Build Entity represents that it is aware of the 
registration requirement and is currently registered with the DIR.  Progressive 
Design-Build Entity shall maintain a current registration for the duration of the 
Project.  Progressive Design-Build Entity shall further include the requirements of 
Labor Code sections 1725.5 and 1771.1 in any Subcontract and ensure that all 
Subcontractors are registered at the time this Contract is entered into and maintain 
registration for the duration of the Project.  

6.17  Debarment 

A. Contractors or subcontractors may not perform work on a public works project with a 
subcontractor who is ineligible to perform work on a public project pursuant to Labor 
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Code section 1777.1 or 1777.7.  Any contract on a public works project entered into 
between a contractor and a debarred subcontractor is void as a matter of law.  A 
debarred subcontractor may not receive any public money for performing work as a 
subcontractor on a public works contract.  Any public money that is paid, or may have 
been paid to a debarred subcontractor by a contractor on the project shall be returned 
to Agency.  Progressive Design-Build Entity  shall be responsible for the payment of 
wages to workers of a debarred subcontractor who has been allowed to work on the 
Project. 

6.18 Taxes. 

A. Progressive Design-Build Entity shall pay all sales, consumer, use, and other similar 
taxes required to be paid in accordance with the Applicable Law of the place of the 
Project which are applicable during the performance of the Project.  In accordance 
with Revenue and Taxation Code Section 107.6, the Contract Documents may create 
a possessory interest subject to personal property taxation for which Progressive 
Design-Build Entity will be responsible. 

6.19 Use of Site and Other Areas. 

A. Limitation on Use of Site and Other Areas.  Progressive Design-Build Entity shall 
confine construction equipment, the storage of materials and equipment, and the 
operations of workers to the Site and other areas permitted by Applicable Laws, and 
shall not unreasonably encumber the Site and other areas with construction equipment 
or other materials or equipment. Progressive Design-Build Entity shall assume full 
responsibility for any damage to any such land or area, or to Agency or occupant 
thereof, or of any adjacent land or areas resulting from the performance of the Work.  
Should any claim be made by any such Agency or occupant because of the 
performance of the Work, Progressive Design-Build Entity shall promptly settle with 
such other party by negotiation or otherwise resolve the claim by arbitration or other 
dispute resolution proceeding or at law. 

B. Removal of Debris.  During the progress of the Work Progressive Design-Build Entity 
shall keep the Site and other areas free from accumulations of waste materials, 
rubbish, and other debris. Removal and disposal of such waste materials, rubbish, and 
other debris shall conform to Applicable Laws. 

C. Cleaning.  Prior to Completion of the Work, Progressive Design-Build Entity shall clean 
the Site and the Work and make it ready for utilization by Agency. At the completion 
of the Work Progressive Design-Build Entity shall remove from the Site all tools, 
appliances, construction equipment and machinery, and surplus materials and shall 
restore to original condition all property not designated for alteration by the Contract 
Documents. 

D. Loading Structures.  Progressive Design-Build Entity shall not load nor permit any part 
of any structure to be loaded in any manner that will endanger the structure, nor shall 
Progressive Design-Build Entity subject any part of the Work or adjacent property to 
stresses or pressures that will endanger it. 
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6.20 Protection of Work and Property. 

A. Progressive Design-Build Entity shall digitally record video and take photographs of 
the Project site and adjacent improvements in a manner and quality that clearly depicts 
the existing condition of the Project Site and adjacent improvements immediately prior 
to the start of Work (minimum 1080p video and 4MP photo).  All videos and 
photographs shall be date and time stamped.  Progressive Design-Build Entity shall 
submit the video and photos in digital format on a memory stick before the 
commencement of Work, along with a map outlining the route and locations of the 
videos and/or photographs.  Progressive Design-Build Entity shall be responsible for 
all damages to persons or property that occur as a result of the Work.  Progressive 
Design-Build Entity shall be responsible for the proper care and protection of all 
materials delivered and Work performed until completion and final acceptance by the 
Agency.  All Work shall be solely at the Progressive Design-Build Entity’s risk. 

B. Progressive Design-Build Entity shall adequately protect adjacent property from 
settlement or loss of lateral support as necessary.  Progressive Design-Build Entity 
shall comply with all applicable safety laws and building codes to prevent accidents or 
injury to persons on, about, or adjacent to the Project site where Work is being 
performed.  Progressive Design-Build Entity shall erect and properly maintain at all 
times, as required by field conditions and progress of work, all necessary safeguards, 
signs, barriers, lights, and watchmen for protection of workers and the public, and shall 
post danger signs warning against hazards created in the course of construction.  
Progressive Design-Build Entity shall provide such heat, covering, and enclosures as 
are necessary to protect all Work, materials, equipment, appliances, and tools against 
damage by weather conditions. 

C. Progressive Design-Build Entity shall take adequate precautions to protect existing 
sidewalks, curbs, pavements, utilities, and other adjoining property and structures, and 
to avoid damage thereto, and Progressive Design-Build Entity shall repair any damage 
thereto caused by the Work operations. Progressive Design-Build Entity shall: 

1. Enclose the working area with a substantial barricade, and arrange work to 
cause minimum amount of inconvenience and danger to the public.  

2. Provide substantial barricades around any shrubs or trees indicated to be 
preserved. 

3. Deliver materials to the Site over a route designated by Agency. 

4. Confine Progressive Design-Build Entity’s apparatus, the storage of materials, 
and the operations of its workers to limits required by law, ordinances, permits, 
or directions of the Agency.  Progressive Design-Build Entity shall not 
unreasonably encumber the Site with its materials.   

5. Take care to prevent disturbing or covering any survey markers, monuments, 
or other devices marking property boundaries or corners.  If such markers are 
disturbed by accident, they shall be replaced by a civil engineer or land 
surveyor acceptable to Agency, at no cost to Agency. 
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6. Ensure that existing facilities, fences and other structures are all adequately 
protected and that, upon completion of all Work, all facilities that may have 
been damaged are restored to a condition acceptable to Agency. 

7. Preserve and protect from injury all buildings, pole lines and all directional, 
warning and mileage signs that have been placed within the right-of-way.  

8. At the completion of work each day, leave the Work and the Site in a clean, 
safe condition.  

9. Comply with any stage construction and/or traffic handling plans.  Access to 
residences and businesses shall be maintained at all times, except with the 
Agency’s written approval. Any request for approval to reduce or restrict access 
to residences and business must be submitted to Agency at least seven (7) 
Days in advance, and Agency may issue or withhold approval in its sole 
discretion. 

D. These precautionary measures will apply continuously and not be limited to normal 
working hours.  Should damage to persons or property occur as a result of the Work, 
Progressive Design-Build Entity shall promptly notify Agency, in writing.  Progressive 
Design-Build Entity shall be responsible for proper investigation, documentation, 
including video or photography, to adequately memorialize and make a record of what 
transpired.  Agency shall be entitled to inspect and copy any such documentation, 
video, or photographs.  Progressive Design-Build Entity shall maintain all investigation 
documentation including video and/or photographs for a minimum of four (4) years 
following completion of the Project. 

6.21 Utility Usage. 

A. All temporary utilities, including but not limited to electricity, water, gas, and telephone, 
used on the Work shall be furnished and paid for by Progressive Design-Build Entity.  
Progressive Design-Build Entity shall provide necessary temporary distribution 
systems, including meters, if necessary, from distribution points to points on the Work 
where the utility is needed.  Upon completion of the Work, Progressive Design-Build 
Entity shall remove all temporary distribution systems.  All permanent meters installed 
shall be listed in Progressive Design-Build Entity’s name until the Work is accepted.  If 
Work is to be performed in existing Agency’s facilities, Progressive Design-Build Entity 
may, to the extent authorized by Agency in writing, use Agency’s existing utilities.  If 
Progressive Design-Build Entity uses Agency utilities, it shall compensate Agency for 
utilities used. 

6.22 Record Drawings. 

A. Progressive Design-Build Entity shall maintain in a safe place at the Site one record 
copy of the Contract Documents and written interpretations and clarifications in good 
order and annotated to show changes made during construction. On these, it shall 
mark all Project conditions, locations, configurations, and any other changes or 
deviations which may vary from the information represented in the original Contract 
Documents, including buried or concealed construction and utility features which are 
revealed during the course of construction.  Said record drawings shall be 
supplemented by any detailed sketches as necessary or directed to fully indicate the 
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Work as actually constructed.  These master record drawings of the as-built conditions, 
including all revisions made necessary by Addenda and Change Orders shall be 
maintained up-to-date during the progress of the Project.  Red ink shall be used for 
alterations and notes.  Notes shall identify relevant Change Orders by number and 
date. 

B. Record drawings shall be accessible to Agency’s Representative at all times during 
the construction period. Upon Completion of the Project and as a condition of final 
acceptance, Progressive Design-Build Entity shall finalize and deliver a complete set 
of record drawings to Agency’s Representative. The information submitted by 
Progressive Design-Build Entity will be assumed to be correct, and Progressive 
Design-Build Entity shall be responsible for, and liable to Agency, for the accuracy of 
such information, and for any errors or omissions which may or may not appear on the 
record drawings. 

6.23 Safety and Protection. 

A. Progressive Design-Build Entity shall be solely responsible for all safety precautions 
and programs in connection with the Work. Such responsibility does not relieve 
Subcontractors of their responsibility for the safety of persons or property in the 
performance of their work, nor for compliance with applicable safety laws.  Progressive 
Design-Build Entity shall take all necessary precautions for the safety of, and shall 
provide the necessary protection to prevent damage, injury or loss to: 

1. all persons on the Site or who may be affected by the Work; 

2. all the Work and materials and equipment to be incorporated therein, whether in 
storage on or off the Site; and 

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 
pavements, roadways, structures, utilities, and Underground Facilities not 
designated for removal, relocation, or replacement in the course of construction. 

B. Progressive Design-Build Entity shall comply with all Applicable Laws relating to the 
safety of persons or property, or to the protection of persons or property from damage, 
injury, or loss; and shall erect and maintain all necessary safeguards for such safety 
and protection. Progressive Design-Build Entity shall notify owners of adjacent 
property and of Underground Facilities and other utility owners when prosecution of 
the Work may affect them, and shall cooperate with them in the protection, removal, 
relocation, and replacement of their property.  Progressive Design-Build Entity shall 
comply with the applicable requirements of Agency’s safety programs, if any.  
Progressive Design-Build Entity shall inform Agency and Agency’s Representative of 
the specific requirements of Progressive Design-Build Entity’s safety program with 
which Agency’s and Agency’s Representative’s employees and representatives must 
comply while at the Site. 

C. All damage, injury, or loss to any property caused, directly or indirectly, in whole or in 
part, by Progressive Design-Build Entity, any Subcontractor, Supplier, or any other 
individual or entity directly or indirectly employed by any of them to perform any of the 
Work, or anyone for whose acts any of them may be liable, shall be remedied by 
Progressive Design-Build Entity. 
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6.24 Safety Representative. 

A. Progressive Design-Build Entity shall designate an OSHA-certified and experienced 
safety representative at the Project site whose duties and responsibilities shall be the 
prevention of accidents and the maintaining and supervising of safety precautions and 
programs. Progressive Design-Build Entity shall provide Agency’s Representative the 
name and contract information of the safety representative in writing. Progressive 
Design-Build Entity shall provide Agency’s Representative the name and contact 
information of the safety representative in writing. 

6.25 Hazard Communication Programs. 

A. Progressive Design-Build Entity shall be responsible for coordinating any exchange of 
material safety data sheets or other hazard communication information required to be 
made available to or exchanged between or among employers at the Project site in 
accordance with Applicable Laws. 

6.26 Emergencies. 

A. In an emergency affecting safety of life or of Work or of adjoining property, Progressive 
Design-Build Entity, without special instruction or authorization from Agency, shall act 
to prevent such threatened loss or injury; and Progressive Design-Build Entity shall so 
act, without appeal, if directed or instructed by Agency. Any compensation claimed by 
Progressive Design-Build Entity on account of emergency work shall be determined in 
accordance with the Contract Documents. 

6.27 Guarantee. 

A. Progressive Design-Build Entity unconditionally guarantees all Work on the Project will 
be completed in accordance with the requirements of the Contract Documents, and 
will remain free of defects in workmanship and materials for a period of one (1) year 
from the date of Project Completion, unless a longer guarantee period is specifically 
called for in the Contract Documents.  Progressive Design-Build Entity shall repair or 
replace any and all Work, together with any adjacent work that may have been 
damaged or displaced, which was not in accordance with the requirements of the 
Contract Documents, or that may be defective in its workmanship or material within 
the guarantee period specified in the Contract Documents, without any expense 
whatsoever to Agency; ordinary wear and tear and abuse excepted. 

B. Progressive Design-Build Entity further agrees, within fourteen (14) Days, or as such 
shorter period as may be designated for emergency repairs, after being notified in 
writing by Agency, of any Work not in accordance with the requirements of the Contract 
Documents or any defects in the Work on the Project, that Progressive Design-Build 
Entity shall commence and execute, with due diligence, all Work necessary to fulfill 
the terms of the guarantee.  If Agency finds that Progressive Design-Build Entity fails 
to perform any of the Work under the guarantee, Agency may elect to have the Work 
completed at Progressive Design-Build Entity’s expense and Progressive Design-
Build Entity will pay costs of the Work upon demand.  Agency will be entitled to all 
costs, including reasonable attorneys’ fees and consultants’ expenses necessarily 
incurred upon Progressive Design-Build Entity’s refusal to pay the above costs. 
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C. Where Defective Work (or damage to other Work resulting therefrom) has been 
corrected or removed and replaced, the Warranty period hereunder with respect to 
such Work shall be extended for an additional period of one (1) year after such 
correction or removal and replacement has been satisfactorily completed. 

D. Progressive Design-Build Entity’s obligations under this Article are in addition to any 
other obligation or warranty and do not limit Agency’s rights and remedies pursuant to 
California Code of Civil Procedure sections 337.10 and 337.15. or any other Applicable 
Law. 

E. Notwithstanding the foregoing provisions, in the event of an emergency constituting 
an immediate hazard to health or safety of Agency employees, property, or licensees, 
Agency may undertake, at Progressive Design-Build Entity’s expense and without 
prior notice, all Work necessary to correct such condition(s) when it is caused by Work 
of Progressive Design-Build Entity not being in accordance with the requirements of 
the Contract Documents. 

6.28 Warranty. 

A. Progressive Design-Build Entity warrants to Agency that any and all materials, 
equipment and furnishings incorporated in the Project will be of good quality and new 
unless otherwise required or permitted by the Contract Documents. Work not 
conforming to these requirements, including substitutions not properly approved and 
authorized, may be considered defective.  The foregoing warranty excludes improper 
operation, or normal wear and tear under normal usage under the control of Agency.  
Such warranty shall exclude warranties relating to design, warranty of fitness, and any 
other express or implied warranties other than as set forth herein or in the Contract 
Documents; provided, however, that the foregoing shall not impair the rights of Agency 
to maintain an action for breach of contract against Progressive Design-Build Entity.  
Nothing contained in these Contract Documents pertaining to warranty or guarantee 
shall be construed as limiting any other rights Agency may have at law, including rights 
for latent defects under Code of Civil Procedure Section 337.15. 

6.29 Indemnification. 

A. To the fullest extent allowed by law (including without limitation Civil Code Sections 
2782 and 2782.8), Progressive Design-Build Entity shall defend (with counsel of 
Agency’s choosing), indemnify and hold Agency, its officials, officers, agents, 
employees, and representatives free and harmless from and against any and all 
claims, demands, causes of action, costs, expenses, liabilities, losses, damages or 
injuries, in law or in equity, to property or persons, including wrongful death, regardless 
of whether the allegations are false, fraudulent, or groundless, arising out of, related 
to, or in connection with any acts, omissions or willful misconduct of Progressive 
Design-Build Entity, its officials, officers, employees, agents, consultants, contractors, 
and Subcontractors arising out of or in connection with the performance of the Work 
or this Contract, including claims made by Subcontractors for nonpayment, and 
including without limitation the payment of all attorney’s fees and other related costs 
and expenses except to the extent caused by the sole or active negligence or willful 
misconduct of Agency.  Progressive Design-Build Entity shall defend, at Progressive 
Design-Build Entity’s own cost, expense and risk, with counsel of Agency’s choosing, 
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any and all such suits, actions or other legal proceedings of every kind that may be 
brought or instituted against Agency, its officials, officers, agents, employees and 
representatives.  Progressive Design-Build Entity shall pay and satisfy any judgment, 
award or decree that may be rendered against Agency, its officials, officers, agents, 
employees and representatives, in any such suit, action or other legal proceeding.  
Progressive Design-Build Entity shall reimburse Agency, its officials, officers, agents, 
employees and representatives for any and all legal expenses and costs incurred by 
each of them in connection therewith or in enforcing the indemnity herein provided.  
Progressive Design-Build Entity agrees to pay, or reimburse Agency and Agency’s 
Representative, for regulatory agency or court imposed fees, fines, or penalties 
imposed on Agency and Agency’s Representative arising from Progressive Design-
Build Entity’s failure to complete the Project in a timely manner and/or in accordance 
with the Contract Documents and any applicable permits or Applicable Laws.  
Progressive Design-Build Entity’s responsibility and obligation to pay, or reimburse 
Agency and Agency’s Representative, for these fees, fines, or penalties shall be in 
addition to the assessment of liquidated damages for late completion of the Project.  
This indemnity provision shall apply to all liability, as provided for above, regardless of 
whether any insurance policies are applicable.  Insurance policy limits do not act as a 
limitation upon the amount of the indemnification to be provided by Progressive 
Design-Build Entity.   

B. If Progressive Design-Build Entity’s obligation to defend, indemnify, and/or hold 
harmless arises out of  Progressive Design-Build Entity’s performance as a “design 
professional” (as that term is defined under Civil Code Section 2782.8), then, and only 
to the extent required under Civil Code Section 2782.8, which is fully incorporated 
herein, Progressive Design-Build Entity’s indemnification obligation shall be limited to 
claims that arise out of, pertain to, or relate to the negligence, recklessness, or willful 
misconduct of Progressive Design-Build Entity, and, upon Progressive Design-Build 
Entity obtaining a final adjudication by a court of competent jurisdiction, Progressive 
Design-Build Entity’s liability for such claim, including the cost to defend, shall not 
exceed Progressive Design-Build Entity’s proportionate percentage of fault. 

C. In claims against any person or entity indemnified under this Article that are made by 
an employee of Progressive Design-Build Entity or any Subcontractor, a person 
indirectly employed by Progressive Design-Build Entity or any Subcontractor, or 
anyone for whose acts Progressive Design-Build Entity or any Subcontractor may be 
liable, the indemnification obligation under this Article shall not be limited by any 
limitation on amount or type of damages, compensation, or benefits payable by or for 
Progressive Design-Build Entity or any Subcontractor under workers’ compensation 
acts, disability benefit acts, or other employee benefit acts or any other insurance 
limitations. 

D. In the event Progressive Design-Build Entity and one or more than one other party is 
connected with an accident or occurrence covered by this indemnification, then all 
such parties shall be jointly and severally responsible to each of the Indemnitees for 
indemnification, and the ultimate responsibility among such indemnifying parties for 
the loss and expense of any such indemnification shall be resolved without jeopardy 
to any indemnitee listed in this Article. 
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E. The provisions of this Article shall survive the termination of this Contract howsoever 
caused, and no payment, partial payment, or acceptance of occupancy in whole or 
part of the Work shall waive or release any of the provisions of this Article. 

6.30 Superintendent. 

A. Progressive Design-Build Entity shall employ a competent Superintendent satisfactory 
to Agency who shall be in attendance at the Project site at all times during the 
performance of the Construction Work. Superintendent shall represent Progressive 
Design-Build Entity and communications given to, and received from, Superintendent 
shall be binding on Progressive Design-Build Entity.  Superintendent must be able to 
proficiently speak, read and write in English.  Failure to maintain a Superintendent on 
the Project site at all times Work on the Project is in progress shall be considered a 
material breach of this Contract, entitling Agency to terminate the Contract or, 
alternatively, issue a Suspension Order until the Superintendent is on the Project site. 
If, by virtue of issuance of said Suspension Order, Progressive Design-Build Entity 
fails to complete the Contract by the Guaranteed Completion Date, Progressive 
Design-Build Entity will be assessed Liquidated Damages in accordance with the 
Contract. 

B. Any changes to the assignment of the Superintendent shall receive prior written 
approval from Agency.  The Superintendent may not perform the work of any trade, 
pick up materials, or perform any work not directly related to the supervision and 
coordination of the Construction Work at the Project site when work is in progress. In 
addition, Progressive Design-Build Entity will provide all key personnel identified in the 
Contract for the time periods stipulated. 

6.31 Project Staffing. 

A. Progressive Design-Build Entity and each Subcontractor shall: furnish a competent 
and adequate staff as necessary for the proper administration, coordination, 
supervision, and superintendence of its portion of the Work on the Project; organize 
the procurement of all materials and equipment so that the materials and equipment 
will be available at the time they are needed for the Work; and keep an adequate force 
of skilled and fit workers on the job to complete all Work on the Project in accordance 
with all requirements of the Contract. 

B. Agency shall have the right, but not the obligation, to require the removal from the 
Project of Progressive Design-Build Entity’s Representative, or any other 
superintendent, staff member, agent, or employee of any contractor, Subcontractor, 
material or equipment supplier, or any other entity working on the Project.  Removal 
may be required for any reason designated by Agency, including but not limited to, 
failure or refusal to perform Work on the Project in a manner acceptable to Agency, 
uncooperative or incompetent performance on the Project, threatening the adequate 
or timely completion of the Project, or threatening the safety of persons or property. 

6.32 Compliance With State Storm Water Permit for Construction. 

A. Storm, surface, ground, nuisance, or other waters may be encountered at various 
times during the Work.  Progressive Design-Build Entity hereby acknowledges that it 
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has investigated the risk arising from such waters, has prepared its Proposal 
accordingly, and assumes any and all risks and liabilities arising therefrom. 

B. Progressive Design-Build Entity shall keep itself and all subcontractors, staff, and 
employees fully informed of and in compliance with all local, state and federal laws, 
rules and regulations that may impact, or be implicated by the performance of the Work 
including, without limitation, all applicable provisions of Agency’s ordinances 
regulating discharges of storm water; the Federal Water Pollution Control Act (33 
U.S.C. § 1251 et seq.); the California Porter-Cologne Water Quality Control Act (Water 
Code § 13000 et seq.); and any and all regulations, policies, or permits issued 
pursuant to any such authority.  These include, but are not limited to California 
Regional Water Quality Control Boards (Santa Ana and San Diego Regions) Order 
No. R8-2009-0030 (NPDES Permit No. CAS 618030), Order No. R9-2009-0002, Order 
No. R8-2009-0045, Order No. R9-2013-0001 as amended by Order Nos. R9-2015-
0001 and R9-2015-0100, and State Water Resources Control Board Order No. 2010-
0014-DWQ, Order No. 2009-0009-DWQ, and Order No. 2012-0006-DWQ, and any 
amendment or renewal thereof. 

C. Progressive Design-Build Entity shall be required to comply with all conditions of the 
State Water Resources Control Board National Pollutant Discharge Elimination 
System General Permit for Waste Discharge Requirements for Discharges of 
Stormwater Runoff Associated with Construction Activity ("Permit") for all construction 
activity which results in the disturbance of in excess of one acre of total land area or 
which is part of a larger common area of development or sale.  Progressive Design-
Build Entity shall be responsible for filing the Notice of Intent and for obtaining the 
Permit.  If applicable, Progressive Design-Build Entity shall be solely responsible for 
preparing and implementing a Stormwater Pollution Prevention Plan (“SWPPP”) prior 
to initiating work on the Project.  It shall be Progressive Design-Build Entity's 
responsibility to evaluate the cost of procuring the Permit and preparing the SWPPP 
as well as complying with the SWPPP and any necessary revision to the SWPPP to 
address storm water impacts.  Progressive Design-Build Entity shall comply with all 
requirements of the State Water Resources Control Board.  Progressive Design-Build 
Entity shall include all costs of compliance with specified requirements in the Price.  
For those Sites where construction activity results in the disturbance of less than one 
acre of total land area and/or do not need coverage under the Permit, Progressive 
Design-Build Entity shall be responsible for preparing and implementing an Erosion 
and Sediment Control Plan in accordance with California Regional Water Quality 
Control Board Order No. R8-2009-0030, Order No. R9-2013-0001 as amended by 
Order Nos. R9-2015-0001 and R9-2015-0100 and any amendment or renewal thereof.  

D. Progressive Design-Build Entity shall be responsible for procuring, implementing and 
complying with the provisions of the Permit and the SWPPP, including the standard 
provisions, monitoring and reporting requirements as required by the Permit. 
Progressive Design-Build Entity shall provide copies of all reports and monitoring 
information to Agency’s Representative. Progressive Design-Build Entity shall comply 
with the lawful requirements of any applicable municipality, the County, drainage 
authority, and other local agencies regarding discharges of storm water to separate 
storm drain system or other watercourses under their jurisdiction, including applicable 
requirements in municipal storm water management programs. 
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E. Failure to comply with laws, regulations, and ordinances listed in this Article is a 
violation of federal and state law.  Notwithstanding any other indemnity contained in 
this Contract, Progressive Design-Build Entity agrees to indemnify and hold harmless 
Agency, its officials, officers, agents, employees and authorized volunteers from and 
against any and all claims, demands, losses or liabilities of any kind or nature which 
Agency, its officials, officers, agents, employees and authorized volunteers may 
sustain or incur for noncompliance with the laws, regulations, and ordinances listed 
above, arising out of or in connection with the Project, except for liability resulting from 
the sole established negligence, willful misconduct or active negligence of Agency, its 
officials, officers, agents, employees or authorized volunteers. Agency reserves the 
right to defend any enforcement action or civil action brought against Agency for 
Progressive Design-Build Entity’s failure to comply with any applicable water quality 
law, regulation, or policy.  Progressive Design-Build Entity hereby agrees to be bound 
by, and to reimburse Agency for the costs associated with, any enforcement action 
and/or settlement reached between Agency and any relevant enforcement entity. 

6.33 Monthly Report. 

A. Progressive Design-Build Entity shall prepare and submit to Agency, during both the 
Pre-Construction Phase and the Construction Phase, monthly reports on the Work 
accomplished during the prior monthly period.  Such reports shall be prepared in a 
manner and in a format approved by Agency.  Reports shall be furnished at the time 
of submission of each monthly application for payment.  The monthly report shall also 
set forth Progressive Design-Build Entity’s projected progress for the forthcoming 
month. 

6.34 Other Reports. 

A. Progressive Design-Build Entity will cooperate with Agency in preparing, or causing to 
be prepared, all or part of, periodic project reports required by state or federal 
agencies. 

6.35 Notice of Labor Dispute. 

A. If Progressive Design-Build Entity has knowledge that any actual or potential labor 
dispute is delaying, or threatens to delay, the timely performance of Work on the 
Project, Progressive Design-Build Entity shall immediately give written notice including 
all relevant information to Agency. 

B. Progressive Design-Build Entity agrees to insert the substance of this Article in any 
subcontract to which a labor dispute may delay the timely performance of Work on the 
Project, except that each subcontract shall provide that in the event its timely 
performance is delayed or threatened by delay by any actual or potential labor dispute, 
the Subcontractor shall immediately notify the next higher tier Subcontractor or 
Progressive Design-Build Entity, as the case may be, of all relevant information 
concerning the dispute. 

6.36 Documents and Samples At Project Site. 

A. Progressive Design-Build Entity shall maintain the following at the Project site: 
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1. One current copy of the Contract Documents (including Construction Documents), 
in good order and marked to record current changes and selections made during 
construction. 

2. One copy of the prevailing wage rates applicable to the Project. 

3. The current accepted Project Schedule. 

4. Shop Drawings, Product Data, and Samples. 

5. All other required submittals. 

6.37 Cutting, Fitting, and Patching. 

A. Progressive Design-Build Entity shall do all cutting, fitting, or patching work required 
to make all parts of the Project come together properly and to allow the Project to 
receive or be received by the work of Separate Contractors shown upon, or reasonably 
implied by, the Contract Documents.  Progressive Design-Build Entity shall not 
endanger the Project, or adjacent property by cutting, digging, or otherwise. 
Progressive Design-Build Entity shall not cut or alter the work of any Separate 
Contractor without the prior written consent of Agency’s Representative. 

6.38 Access to Work. 

A. Agency, Agency’s Representative, their consultants, and other persons authorized by 
Agency will at all times have access to the Work on the Project wherever it is in 
preparation or progress.  Progressive Design-Build Entity shall provide safe and 
proper facilities for such access and for inspection. 

6.39 Concealed Or Unknown Conditions. 

A. Except and only to the extent provided otherwise in Articles 9 and 10, by signing the 
Contract, Progressive Design-Build Entity agrees: 

1. To bear the risk of concealed or unknown conditions, if any, which may be 
encountered in performing the Contract, as described in the Contract Documents, 
and/or can reasonably be inferred by Progressive Design-Build Entity based on its 
experience and expertise; and 

2. That Progressive Design-Build Entity’s GMP for the Contract was made with full 
knowledge of this risk. 

B. In agreeing to bear the risk of concealed or unknown conditions, Progressive Design-
Build Entity understands that, except and only to the extent provided otherwise in 
Articles 9 and 10, concealed and/or unknown conditions shall not excuse Progressive 
Design-Build Entity from its obligation to achieve full completion of the Project within 
the Guaranteed Completion Date, and shall not entitle Progressive Design-Build Entity 
to an adjustment of the GMP.   

C. Progressive Design-Build Entity knowingly, unconditionally, irrevocably and 
specifically waives any and all rights to the protections and benefits of Public Contract 
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Code section 7104.  Progressive Design-Build Entity acknowledges and agrees that 
this waiver and risk allocations in this Contract are material considerations for Agency 
to enter into this Contract with Progressive Design-Build Entity.   

6.40 Liability for and Repair of Damaged Work. 

A. Progressive Design-Build Entity shall be liable for any and all damages and losses to 
the Project (whether by fire, theft, vandalism, earthquake, flood or otherwise) prior to 
Agency’s acceptance of the Project as fully completed. 

6.41 Environmental Quality Protection 

A. Landscape and Vegetation Preservation 

1. Progressive Design-Build Entity shall exercise care to preserve the natural 
landscape and vegetation, and shall conduct operations so as to prevent 
unnecessary destruction, scarring, or defacing of the natural surroundings in 
the vicinity of the Work.  Movement of crews and equipment within the 
rights-of-way and over routes provided for access to the Work shall be 
performed in a manner to prevent damage to property.  When no longer 
required, construction roads shall be restored to original contours.  Upon 
completion of the Work, and following removal of construction facilities and 
required cleanup, land used for construction purposes and not required for the 
completed installation shall be scarified and regraded, as required, so that all 
surfaces are left in a condition that will facilitate natural revegetation, provide 
for proper drainage, and prevent erosion. 

B. Protected Species  

1. If, in the performance of the Work, evidence of the possible occurrence of any 
Federally listed threatened or endangered plant or animal is discovered, 
Progressive Design-Build Entity shall notify Agency Representative 
immediately, giving the location and nature of the findings.  Written 
confirmation of the evidence, location and nature of the findings shall be 
forwarded to Agency within two (2) Days.  Progressive Design-Build Entity shall 
immediately cease all construction activities in the immediate area of the 
discovery to the extent necessary to protect the endangered plant or animal.  
If directed by Agency Representative, Progressive Design-Build Entity will 
refrain from working in the immediate area, suspend the Work in its entirety, or 
alter its performance to ensure full compliance with all applicable permits, laws 
and regulations.  Any Agency directed changes to the Work as a result of a 
siting will be pursuant to the Contract Documents.  Any costs or delays incurred 
by Agency or Progressive Design-Build Entity due to unreasonable or false 
notification of an endangered plant or animal will be borne by Progressive 
Design-Build Entity. 

C. Preservation of Historical and Archeological Resources  

1. If, in the performance of the Work, Progressive Design-Build Entity should 
unearth cultural resources (for example, human remains, animal bones, stone 
tools, artifacts and/or midden deposits) through excavation, grading, watering 
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or other means, Progressive Design-Build Entity notify Agency Representative 
immediately, giving the location and nature of the findings.  Progressive 
Design-Build Entity shall immediately cease all construction activities in the 
immediate area of the discovery to the extent necessary to protect the cultural 
resource.  If directed by Agency Representative, Progressive Design-Build 
Entity will refrain from working in the immediate area, suspend the Work in its 
entirety, or re-sequence and/or alter its performance to ensure full compliance 
with all applicable permits, laws and regulations. Progressive Design-Build 
Entity shall provide such cooperation and assistance as may be necessary to 
preserve the cultural resources for removal or other disposition. Any Agency 
directed changes to the Work as a result of the cultural resource will be 
pursuant to the Contract Documents.  Should Progressive Design-Build Entity, 
without permission, injure, destroy, excavate, appropriate, or remove any 
cultural resource on or adjacent to the Site, it will be subject to disciplinary 
action, arrest and penalty under applicable law.  Progressive Design-Build 
Entity shall be principally responsible for all costs of mitigation and/or 
restoration of cultural resources related to the unauthorized actions identified 
above. Progressive Design-Build Entity shall be required to pay for 
unauthorized damage and mitigation costs to cultural resources (historical and 
archeological resources) as a result of unauthorized activities that damage 
cultural resources and shall indemnify Agency pursuant to the Contract 
Documents. 

6.42 Technical Manuals; Spare Parts. 

A. Progressive Design-Build Entity shall submit technical operation and maintenance 
information for each item of mechanical, electrical and instrumentation equipment in 
an organized manner in a technical manual.  It shall be written so that it can be used 
and understood by Agency’s operation and maintenance staff.  Progressive Design-
Build Entity shall furnish to Agency six (6) identical technical manuals.  Each set shall 
consist of one or more volumes, each of which shall be bound in a standard binder. 

B. Progressive Design-Build Entity shall furnish to Agency six (6) identical sets of spare 
parts information for all mechanical, electrical, and instrumentation equipment.  The 
spare parts list shall include the current list price of each spare part.  The spare parts 
list shall include those spare parts which each manufacturer recommends be 
maintained by Agency in inventory.  Each manufacturer or supplier shall indicate the 
name, address, and telephone number of its nearest outlet of spare parts to assist 
Agency in ordering.  Progressive Design-Build Entity shall cross-reference all spare 
parts lists to the equipment numbers designated in the Contract Documents.  The 
spare parts lists shall be bound in standard size, 3-ring binder. 

6.43 CARB Compliance. 

A. Progressive Design-Build Entity shall comply, and shall ensure all subcontractors 
comply, with all applicable requirements of the most current version of the regulations 
imposed by California Air Resources Board (“CARB”) including, without limitation, all 
applicable terms of Title 13, California Code of Regulations Division 3, Chapter 9 and 
all pending amendments (“CARB Regulation”).  
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B. Throughout the Project, and for three (3) years thereafter, Progressive Design-Build 
Entity shall make available for inspection and copying any and all documents or 
information associated with Progressive Design-Build Entity’s and its Subcontractors’ 
fleets including, without limitation, the Certificates of Reported Compliance (“CRCs”), 
fuel/refueling records, maintenance records, emissions records, and any other 
information Progressive Design-Build Entity is required to produce, keep or maintain 
pursuant to the Regulation upon two (2) calendar days’ notice from Agency.   

C. Progressive Design-Build Entity shall be solely liable for any and all costs associated 
with compliance with the CARB Regulation as well as for any and all penalties, fines, 
damages, or costs associated with any and all violations, or failures to comply with the 
Regulation. Progressive Design-Build Entity shall defend, indemnify and hold 
harmless Agency, its officials, officers, employees and authorized volunteers free and 
harmless from any claims, liabilities, costs, penalties or interest arising out of any 
failure or alleged failure to comply with the CARB Regulation.  

ARTICLE 7 -OTHER WORK AT THE PROJECT SITE 

7.1 Related Work At Project Site. 

A. Nothing contained in the Contract Documents shall be interpreted as granting to 
Progressive Design-Build Entity exclusive occupancy at the Project site. Agency 
reserves the right to award separate contracts for, or to perform with its own forces, 
construction or operations related to the Work or other construction or operations at or 
affecting the Project site, including portions of Work on the Project which have been 
deleted by Change Order.  Progressive Design-Build Entity shall cooperate with 
Agency’s employees or through other direct contracts, or have other work performed 
by utility owners.  If such other work is not noted in the Contract Documents, then 
written notice thereof will be given to Progressive Design-Build Entity prior to starting 
any such other work.  Progressive Design-Build Entity shall participate with Agency 
and Separate Contractors in joint review of construction schedules and Project 
requirements when directed to do so.  Progressive Design-Build Entity shall make 
necessary revisions to the Project Schedule after such joint review. 

B. Progressive Design-Build Entity shall be solely responsible for all costs associated 
with coordinating its Work with Separate Contractors.  Progressive Design-Build Entity 
shall not be entitled to additional compensation from Agency for damages resulting 
from such simultaneous, collateral, and essential Work.  If necessary to avoid or 
minimize such damage or delay, Progressive Design-Build Entity shall redeploy its 
work forces to other parts of the Work, or adjust its Work schedule including 
reasonable acceleration of the Work.  If a portion of the Work on the Project is 
dependent upon the proper execution or results of other construction or operations by 
Agency or Separate Contractors, Progressive Design-Build Entity shall inspect such 
other design or construction or operations before proceeding with that portion of the 
Work on the Project.  Progressive Design-Build Entity shall promptly report to Agency’s 
Representative apparent discrepancies or defects which render the other design, 
construction or operations unsuitable to receive the Work on the Project.  Unless 
otherwise directed by Agency’s Representative, Progressive Design-Build Entity shall 
not proceed with the portion of the Work on the Project affected until apparent 
discrepancies or defects have been corrected.  Failure of Progressive Design-Build 
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Entity to so report within a reasonable time after discovering such discrepancies or 
defects shall constitute an acknowledgment that the other construction or operations 
by Agency or Separate Contractors is suitable to receive the Work on the Project, 
except as to defects not then reasonably discoverable. 

C. Progressive Design-Build Entity shall afford each Separate Contractor proper and safe 
access to the Project site, provide a reasonable opportunity for the introduction and 
storage of materials and equipment and the execution of such other work, and properly 
coordinate the Work with theirs. Progressive Design-Build Entity shall do all cutting, 
fitting, and patching of the Work that may be required to properly connect or otherwise 
make its several parts come together and properly integrate with such other work. 
Progressive Design-Build Entity shall not endanger any work of others by cutting, 
excavating, or otherwise altering such work; provided, however, that Progressive 
Design-Build Entity may cut or alter others’ work with the written consent of Agency’s 
Representative and the others whose work will be affected. 

D. If the proper execution or results of any part of Progressive Design-Build Entity’s Work 
depends upon work performed by Separate Contractors, Progressive Design-Build 
Entity shall inspect such other work and promptly report to Agency’s Representative 
in writing any delays, defects, or deficiencies in such other work that render it 
unavailable or unsuitable for the proper execution and results of Progressive Design-
Build Entity’s Work. Progressive Design-Build Entity’s failure to so report will constitute 
an acceptance of such other work as fit and proper for integration with Progressive 
Design-Build Entity’s Work except for latent defects and deficiencies in such other 
work. 

E. If any claims are made by Separate Contractors arising out of Progressive Design-
Build Entity’s performance of the Work, Progressive Design-Build Entity shall be 
responsible to immediately resolve the dispute and indemnify Agency pursuant to the 
Contract Documents. 

F. Agency’s Representative shall arrange meetings with Separate Contractors 
performing work to plan coordination of construction activities but will not be 
responsible to direct coordination efforts.  Any difference or conflict arising between 
Progressive Design-Build Entity and any Separate Contractor shall be submitted to 
Agency’s Representative for a decision in the matter.  Progressive Design-Build Entity 
shall comply with direction from Agency’s Representative whose decision on 
coordination matters will be final. 

7.2 For Delays by Others. 

A. By entering into this Contract, Progressive Design-Build Entity acknowledges that 
there may be Separate Contractors on the Project site whose work will be coordinated 
with that of Progressive Design-Build Entity.  Progressive Design-Build Entity 
expressly warrants and agrees that Progressive Design-Build Entity will cooperate with 
Separate Contractors and will do nothing to delay, hinder, or interfere with the work of 
Separate Contractors, Agency, or Agency’s Representative. Progressive Design-Build 
Entity also expressly agrees that, in the event its Work is hindered, delayed, interfered 
with, or otherwise affected by a Separate Contractor, its sole remedy will be a direct 
action against the Separate Contractor.  Progressive Design-Build Entity will have no 



24482.00036\42293563.1 

 

 

A2 - 56 
 

remedy, and hereby expressly waives any remedy, against Agency or Agency’s 
Representative on account of delay, hindrance, interference, or other event caused by 
Separate Contractor. 

7.3 Progressive Design-Build Entity’s Delay Or Damage. 

A. Progressive Design-Build Entity shall be liable to Agency and any Separate Contractor 
for the direct delay and disruption costs or damages incurred by such Separate 
Contractor as a result of Progressive Design-Build Entity’s wrongful action or inactions. 

ARTICLE 8 -SUBCONTRACTORS 

8.1 Award of Subcontracts and Other Contracts for Portions of The Work. 

A. All Subcontractors shall be retained in accordance with the Subletting and 
Subcontracting Fair Practices Act (Public Contract Code Section 4100 et seq.).  
Progressive Design-Build Entity shall not, without the consent of Agency: substitute 
any person or entity as a Subcontractor in place of the Subcontractor designated in 
the Proposal; or permit any such Subcontractor to be assigned or transferred, or allow 
it to be performed by any person or entity other than the original Subcontractor listed 
in the Proposal.  Any assignment or substitution made without the prior written consent 
of the awarding authority or not in compliance with the Subletting and Subcontracting 
Fair Practices Act shall be void, and the assignees shall acquire no rights in the 
Contract.  Any consent, if given, shall not relieve Progressive Design-Build Entity or its 
Subcontractors from their obligations under the terms of the Contract.  All requests by 
Progressive Design-Build Entity for substitution will be handled through Agency’s 
Representative. 

B. Progressive Design-Build Entity shall submit to Agency’s Representative after 
selecting Subcontractors pursuant to an open and competitive process, an updated 
expanded list of Subcontractors, along with their respective addresses, telephone 
numbers, e-mail addresses and contractor’s license numbers.  The expanded list of 
Subcontractors shall be provided and/or updated no later than ten (10) Days after the 
date which Progressive Design-Build Entity awards a contract for any portion of the 
Work to a Subcontractor not originally listed in Progressive Design-Build Entity’s 
Proposal. 

C. Agency has the right to request all documentation that supports Progressive Design-
Build Entity’s selection of a Subcontractor.  Agency shall have the right of final approval 
as to the qualifications of a Subcontractor to perform its designated scope of Work. 
Within Agency’s discretion, any Subcontractor may be deemed not qualified to perform 
Work on the Project if Agency or Agency’s Representative determines that the 
Subcontractor fails to meet the requirements of the Contract Documents, or for any 
other reason. 

D. Any increase in the cost of the Work on the Project resulting from the replacement or 
substitution of a Subcontractor pursuant to this Article or as required by Agency or 
Agency’s Representative pursuant to this Article, shall be borne solely by Progressive 
Design-Build Entity.  Progressive Design-Build Entity shall not be entitled to any 
increase in GMP or an extension of Guaranteed Completion Date due to such 
replacement or substitution. 
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E. Any part of the Work on the Project performed for Progressive Design-Build Entity by 
a Subcontractor shall be pursuant to a written subcontract.  Each such subcontract 
shall require the Subcontractor, to the extent of the work to be performed by the 
Subcontractor, to be bound to Progressive Design-Build Entity by the terms of the 
Contract Documents, to assume toward Progressive Design-Build Entity all the 
obligations and responsibilities which Progressive Design-Build Entity assumes 
towards Agency by the Contract Documents, and to perform such portion of the work 
on the Project in accordance with the Contract Documents.  Each such subcontract 
shall preserve and protect the rights of Agency under the Contract Documents, with 
respect to the work to be performed by Subcontractor, so that subcontracting thereof 
will not prejudice such rights. Progressive Design-Build Entity is responsible for 
reviewing and coordinating the Work of and among his Subcontractors and Design 
Professionals.  This review and coordination includes, but is not limited to, resolution 
of any inconsistencies, errors or omissions.    

8.2 Contingent Assignment of Subcontracts. 

A. Progressive Design-Build Entity hereby assigns to Agency all its interest in first tier 
subcontracts now or hereafter entered into by Progressive Design-Build Entity for 
performance of any part of the Work on the Project.  The assignment will be effective 
upon acceptance by Agency in writing and only as to those subcontracts which Agency 
designates in writing.  Agency may accept said assignment at any time during the 
course of the Work on the Project and prior to Final Completion in the event of a 
suspension or termination of Progressive Design-Build Entity’s rights under the 
Contract Documents.  Such assignment is part of the consideration to Agency for 
entering into the Contract with Progressive Design-Build Entity and may not be 
withdrawn prior to Final Completion. 

ARTICLE 9 -CHANGE IN CONTRACT PRICE; CHANGE IN CONTRACT TIMES 

9.1 Contract Change Orders. 

A. Agency, without invalidating the Contract, may order changes in the work consisting 
of additions, deletions or other revisions, and the GMP and/or Contract Time shall be 
adjusted accordingly.  All such changes in the Work shall be authorized by written 
Change Order and shall be performed under the applicable conditions of the Contract 
Documents.  A Change Order signed by Progressive Design-Build Entity indicates 
Progressive Design-Build Entity’s agreement therewith, including any adjustment in 
the GMP and/or Contract Time, and the full and final settlement of all costs (direct, 
indirect and overhead) related to the work authorized by the Change Order.  No 
changes in the Work covered by this Contract shall exonerate any surety or any bond 
given in connection with this Contract.  No dispute, disagreement or failure of the 
Parties to reach agreement on the terms of a Change Order shall relieve Progressive 
Design-Build Entity from the obligation to proceed with performance of the changed 
work promptly and expeditiously.  Whenever any change is made as provided for 
herein, such change shall be considered and treated as though originally included in 
the Contract Documents, and shall be subject to all terms, conditions and provisions 
of the original Contract Documents.  
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B. Progressive Design-Build Entity shall promptly execute changes in the Work as 
directed in writing by Agency even when the parties have not reached agreement on 
whether the change increases the scope of Work or affects the GMP or Contract Time, 
if any. All claims for additional compensation to Progressive Design-Build Entity shall 
be presented in writing.  No claim will be considered after the work in question has 
been done unless a written Change Order has been issued or a timely written notice 
of claim has been made by Progressive Design-Build Entity. Progressive Design-Build 
Entity shall not be entitled to claim or bring suit for damages, whether for loss of profits 
or otherwise, on account of any decrease or omission of any item or portion of Work 
to be done.   

9.2 Contract Change Order Procedures. 

A. Agency Directive 

1. Agency may direct changes in the Work, including deletion of Work, by 
delivering a written work directive.  To the extent the work directive results in a 
change to the GMP and/or Guaranteed Completion Date, Progressive Design-
Build Entity must timely submit a Change Order Request and comply with all 
Change Order procedures in accordance with this Article. Notwithstanding 
issuance of a work directive, Progressive Design-Build Entity’s failure to timely 
submit a Change Order Request shall constitute a waiver by Progressive 
Design-Build Entity of any adjustment to the GMP and/or Guaranteed 
Completion Date for work performed under the directive.  Agency shall not be 
liable to Progressive Design-Build Entity for work performed or omitted by 
Progressive Design-Build Entity in reliance on verbal orders. 

2. Agency shall have the right to order changes in the Work by a unilateral 
Change Order setting forth Agency’s determination of the reasonable additions 
or savings in the GMP and/or Guaranteed Completion Date. 

B. Progressive Design-Build Entity Change Order Request. 

1. Progressive Design-Build Entity agrees that one of the purposes of the 
Contract is to minimize the risk for Change Orders and reduce the likelihood of 
Change Orders.  Change Order Requests shall be kept to a minimum.   

2. Progressive Design-Build Entity may request changes to the GMP and/or 
Guaranteed Completion Date for Agency directed changes in the Work or for 
Additional Work caused by the acts, errors, or omissions of Agency, or caused 
by unforeseen conditions if, and only if, Progressive Design-Build Entity follows 
the procedures specified in this Article.  Work that should or could have been 
included as part of the Construction Documents or work resulting from 
ambiguities in the Construction Documents shall not be considered Additional 
Work and Agency will not issue a Change Order for said work.    

3. If Progressive Design-Build Entity intends to initiate a Change Order Request, 
then Progressive Design-Build Entity shall provide Agency with written notice 
of the underlying facts and circumstances that give rise to the proposed 
change. Progressive Design-Build Entity shall submit the notice of 
change/delay prior to performance of the work and no later than five (5) Days 
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after Agency’s work directive or Progressive Design-Build Entity discovers the 
circumstances causing the need for the Change Order.  To be considered valid 
and complete, the notice of change/delay shall include a general statement of 
the circumstances giving rise to the notice of change/delay and a reasonable 
order of magnitude estimate of the additional costs and/or time. If the 
circumstances give rise to both a cost adjustment and time extension, 
Progressive Design-Build Entity shall submit the notice of change and notice 
of delay concurrently. 

4. A Change Order Request will only be deemed timely submitted if it is submitted 
prior to incurring any expense and within fourteen (14) Days from Progressive 
Design-Build Entity’s notice of change/delay. 

5. A Change Order Request must state that it is a Change Order Request, state 
and justify the reason for the request, and specify the amount of any requested 
adjustment to the GMP and/or Guaranteed Completion Date, if any.  The 
Change Order Request shall include all of the following information (unless 
inapplicable to the change): A detailed description of the circumstances giving 
rise to the request; A complete itemized cost proposal, including itemized 
pricing for costs; Supporting documentation for all costs; A time impact analysis 
showing the impact of the delay to the critical path to completion; If any added 
costs or information cannot be determined at the time of the Change Order 
Request, the reason the costs or information cannot be determined at the time; 
and Certification to the accuracy of the Change Order Request under penalty 
of perjury.  The time impact analysis shall be in the critical path method format 
and shall show the sequencing of all critical and non-critical new activities 
and/or activity revisions affected by the delay, with logic ties to all affected 
existing activities noted on the schedule. Agency may demand, and 
Progressive Design-Build Entity shall provide, any additional information 
supporting the Change Order Request, including but not limited to native 
electronic format version of schedules and time impact analyses. Progressive 
Design-Build Entity shall provide the requested additional information within 
five (5) Days of the request. 

6. If Agency denies the Change Order Request or disagrees with the proposal 
submitted by Progressive Design-Build Entity, it will notify Progressive Design-
Build Entity, and Agency will provide its opinion of the appropriate change to 
the GMP and/or Contract Time.  If no agreement can be reached, Agency shall 
have the right to order the work by a unilateral Change Order setting forth 
Agency’s determination of the reasonable additions or savings in the GMP 
and/or Contract Time, if any. Agency’s determination shall become final and 
binding if Progressive Design-Build Entity fails to submit a Claim in writing to 
Agency within fourteen (14) Days of the issuance of the unilateral Change 
Order, disputing the terms of the unilateral Change Order and providing such 
supporting documentation for its position as Agency may reasonably require.  

C. Change Order Format 

1. A Change Order signed by Progressive Design-Build Entity indicates 
Progressive Design-Build Entity's agreement therewith, including any 
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adjustment in compensation or extension of time, and the full and final 
settlement of all costs (direct, indirect and overhead) related to the Work 
authorized by the Change Order.  

2. Agency may designate the forms to be used for notices, Change Order 
Requests, and Change Orders.  If so designated, Progressive Design-Build 
Entity may only use such forms.  Progressive Design-Build Entity shall not 
reserve a right to assert impact costs, extended job site costs, extended 
overhead, constructive acceleration and/or actual acceleration beyond what is 
stated in the Change Order.  No Claims shall be allowed for impact, extended 
overhead costs, constructive acceleration and/or actual acceleration due to a 
multiplicity of changes and/or clarifications.  Progressive Design-Build Entity 
may not change or modify Agency’s Change Order form in an attempt to 
reserve additional rights. 

9.3 Determining Adjustments to Compensation. 

A. Limitation on Costs.  Progressive Design-Build Entity shall not be entitled to any 
compensation for Work subject to a Change Order except as expressly set forth in 
this Article.  The mark-up added in instances of Additional Work shall constitute 
the entire amount of profit, any mark-ups, any field or home office overhead costs, 
including personnel, equipment or office space, any materials, or any costs of 
equipment idle time for such Work. 

B. Lump Sum Change Orders.  Whenever possible, any changes affecting 
compensation shall be in a lump sum mutually agreed by Progressive Design-Build 
Entity and Agency.  

C. Time and Materials Change Orders.  Agency may direct Progressive Design-Build 
Entity to proceed with the Additional Work with payment to be made on the basis 
of actual cost of the labor and materials required to complete the Additional Work.  
If the Project is federally funded, a time and materials Change Order shall only be 
issued after a determination that no other Change Order is suitable and the 
Change Order shall include a ceiling price that Progressive Design-Build Entity 
exceeds at its own risk.   

D. Federally Funded Projects.  For any change in price to the Contract, general and 
administrative expenses shall be negotiated and must conform to the cost 
principles set forth under at 2 C.F.R. Part 200, subpart E, and profit shall be 
negotiated as a separate element of the cost.  To establish a fair and reasonable 
profit, consideration must be given to the complexity of the Additional Work to be 
performed, the risk borne by Progressive Design-Build Entity, Progressive Design-
Build Entity's investment, the amount of subcontracting, the quality of its record of 
past performance, and industry profit rates in the surrounding geographical area 
for similar work. 

E. Allowed Costs.  Estimates for lump sum quotations and accounting for time-and-
material work shall be limited to direct expenditures necessitated specifically by 
the change and shall be segregated as follows 
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1. Labor.  The costs of labor will be the actual cost for wages prevailing locally for 
each craft or type of worker at the time the Additional Work is done, plus 
employer payments of payroll taxes and insurance, health and welfare, 
pension, vacation, apprenticeship funds, and other direct costs resulting from 
federal, state or local laws, as well as assessment or benefits required by lawful 
collective bargaining agreements.  The use of a labor classification which 
would increase the Additional Work cost will not be permitted unless 
Progressive Design-Build Entity establishes the necessity for such additional 
costs.  Labor costs for equipment operators and helpers shall be reported only 
when such costs are not included in the invoice for equipment rental. 

2. Materials.  The cost of materials reported shall be at the lowest current price at 
which such materials are locally available in the quantities involved, plus sales 
tax, freight and delivery.  Materials costs shall be based upon supplier or 
manufacturer’s invoice.   

3. Tool and Equipment Use.  Regardless of ownership, the rates to be used in 
determining equipment use shall not exceed listed rates prevailing locally at 
equipment rental agencies, or distributors, at the time the work is performed.  
Progressive Design-Build Entity shall furnish cost data supporting the 
establishment of the rental rate.  The rental rate to be applied for use of each 
items of equipment shall be the rate resulting in the least total cost to Agency 
for the total period of use.  Agency shall the make the final determination as to 
an equitable rental rate for the equipment.  No payment will be made for the 
use of small tools, which have a replacement value of $1,000 or less. 

a. The rental time to be paid for equipment shall be the time the equipment is in 
productive operation on the Additional Work being performed.  Rental time will 
not be allowed while equipment is inoperative due to breakdowns. 

b. All equipment shall, in the opinion of Agency, be in good working condition and 
suitable for the purpose for which the equipment is to be used.  Equipment with 
no direct power unit shall be powered by a unit of at least the minimum rating 
recommended by the manufacturer.  

c. Before construction equipment is used on any Additional Work, Progressive 
Design-Build Entity shall plainly stencil or stamp an identifying number thereon 
at a conspicuous location, and shall furnish to Agency, in duplicate, a 
description of the equipment and its identifying number.   

d. When hourly rates are listed, any part of an hour less than 30 minutes of 
operation shall be considered to be 1/2-hour of operation, and any part of an 
hour greater than 30 minutes will be considered one hour of operation.  When 
daily rates are listed, any part of a day less than 4 hours operation shall be 
considered to be 1/2-day of operation.  

4. Allowed Mark-up.  The allowed mark-up for any and all overhead (including 
supervision and home and field office costs) and profit on work added to the 
Contract shall be determined in accordance with the following provisions: 
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a. “Net Cost” is defined as the actual costs of labor, materials and tools and 
equipment only, excluding overhead and profit.  The costs of applicable 
insurance and bond premium will be reimbursed to Progressive Design-Build 
Entity and Subcontractors at cost only, without mark-up.  Progressive Design-
Build Entity shall provide Agency with documentation of the costs, including 
but not limited to payroll records, invoices, and such other information as 
Agency may reasonably request. 

b. For Work performed by Progressive Design-Build Entity’s forces the allowed 
mark-up shall not exceed fifteen (15%) percent of labor costs, ten percent 
(10%) of material costs, and ten percent (10%) of the cost of tools and 
equipment use. 

c. For Work performed by a Subcontractor, the added cost for overhead and profit 
shall not exceed fifteen percent (15%) of the Subcontractor’s Net Cost of the 
Work to which Progressive Design-Build Entity may add up to five percent (5%) 
of the Subcontractor’s Net Cost. 

d. For Work performed by a sub-subcontractor, the added cost for overhead and 
profit shall not exceed fifteen percent (15%) of the sub-subcontractor’s Net 
Cost for Work to which the Subcontractor and Progressive Design-Build Entity 
may each add up to an additional five percent (5%) of the Net Cost of the lower 
tier subcontractor. 

e. No additional mark-up will be allowed for lower tier subcontractors, and in no 
case shall the added cost for overhead and profit payable by Agency exceed 
twenty-five percent (25%) of the Net Cost as defined herein, of the party that 
performs the Work. 

f. Calculation of the mark-up will be subject to the limitations above and to 
calculation as further detailed in (b)(B)(5) above. 

5. Documentation of Time-and-Material Costs. 

a. T&M Daily Sheets. Progressive Design-Build Entity must submit timesheets, 
materials invoices, records of equipment hours, and records of rental 
equipment hours to Agency’s for an approval signature each day that Work is 
performed on a time-and-material basis.  The Engineer’s signature on time 
sheets only serves as verification that the Work was performed and is not 
indicative of Agency’s agreement to Progressive Design-Build Entity’s 
entitlement to the cost. 

b. T&M Summary Sheet. Progressive Design-Build Entity shall submit a T&M 
Summary Sheet, which shall include total actual costs, within five (5) Days 
following completion of Additional Work on a time-and-material basis.  
Progressive Design-Build Entity’s total actual cost shall be presented in a 
summary table in an electronic spreadsheet file by labor, material, equipment, 
and any other costs, along with documentation supporting the costs.  
Progressive Design-Build Entity’s failure to submit the T&M Summary Sheet 
within five (5) Days of completion of the Additional Work will result in 
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Progressive Design-Build Entity’s waiver for any reimbursement of any costs 
associated with the Additional Work. 

c. Excluded Costs. The following costs or any other home or field office overhead 
costs, all of which are to be considered administrative costs covered by 
Progressive Design-Build Entity’s mark-up, shall not be allowed costs and shall 
not be included in any lump sum proposals or time-and-materials invoices: 

d. Overhead Cost. Payroll costs and other compensation of Progressive Design-
Build Entity’s officers, executives, principals, general managers, engineers, 
architects, estimators, attorneys, auditors, accountants, purchasing and 
contracting agents, timekeepers, clerks, and other personnel employed by 
Progressive Design-Build Entity whether at the Site or in Progressive Design-
Build Entity’s principal office or any branch office, material yard, or shop for 
general administration of the Work; 

e. Office Expenses. Expenses of Progressive Design-Build Entity’s principal and 
branch offices; 

f. Capital Expenses. Any part of Progressive Design-Build Entity’s capital 
expenses, including interest on Progressive Design-Build Entity’s capital 
employed for the Additional Work and charges against Progressive Design-
Build Entity for delinquent payments; 

g. Negligence. Costs due to the negligence of Progressive Design-Build Entity or 
any Subcontractor or Supplier, or anyone directly or indirectly employed by any 
of them or for whose acts any of them may be liable, including without limitation 
the correction of Defective Work, disposal of materials or equipment wrongly 
supplied, and making good any damage to property; 

h. Small Tools. Cost of small tools valued at less than $1,000 and that remain the 
property of Progressive Design-Build Entity; 

i. Administrative Costs. Costs associated with the preparation of Change Orders 
(whether or not ultimately authorized), cost estimates, or the preparation or 
filing of Claims; 

j. Anticipated Lost Profits. Expenses of Progressive Design-Build Entity 
associated with anticipated lost profits or lost revenues, lost income or 
earnings, lost interest on earnings, or unpaid retention; 

k. Home Office Overhead. Costs derived from the computation of a “home office 
overhead” rate by application of the Eichleay, Allegheny, burden fluctuation, or 
other similar methods; 

l. Special Consultants and Attorneys. Costs of special consultants or attorneys, 
whether or not in the direct employ of Progressive Design-Build Entity, 
employed for services specifically related to the resolution of a Claim, dispute, 
or other matter arising out of or relating to the performance of the Additional 
Work. 
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m. Other. Other overhead or general expense costs of any kind and the cost of 
any item not specifically and expressly included in the Contract Documents; 
including but not limited to: submittals, drawings, field drawings, shop 
drawings, including submissions of drawings; field inspection; general 
superintendence; computer services; reproduction services; salaries of project 
engineer, superintendent, timekeeper, storekeeper, and secretaries; janitorial 
services; small tools, incidentals and consumables; temporary on-site facilities 
(offices, telephones, high speed internet access, plumbing, electrical power, 
lighting; platforms, fencing, water); surveying; estimating; protection of work; 
handling and disposal fees; final cleanup; other incidental work; related 
warranties; insurance and bond premiums. 

n. Compliance with Federal Cost Principles. If the Project is federally funded, any 
costs that are not allowable, reasonable and allocable to the Project, under 
generally accepted accounting principles and the applicable federal 
requirements.  

9.4 Progressive Design-Build Entity’s Wavier of Further Relief.   

A. PROGRESSIVE DESIGN-BUILD ENTITY’S FAILURE TO PROVIDE A COMPLETE 
AND TIMELY NOTICE OF A CHANGE ORDER REQUEST OR TO COMPLY WITH 
ANY OTHER REQUIREMENT OF THIS ARTICLE, SHALL CONSTITUTE A WAIVER 
BY PROGRESSIVE DESIGN-BUILD ENTITY OF THE RIGHT TO AN  
ADJUSTMENT OF THE CONTRACT PRICE AND/OR PROJECT COMPLETION 
DATE ON ACCOUNT OF SUCH CIRCUMSTANCES AND A WAIVER OF ANY 
RIGHT TO FURTHER RECOURSE OR RECOVERY BY REASON OF OR RELATED 
TO SUCH CHANGE BY MEANS OF THE CLAIMS DISPUTE RESOLUTION 
PROCESS OR BY ANY OTHER LEGAL PROCESS OTHERWISE PROVIDED FOR 
UNDER APPLICABLE LAWS.  

B. Progressive Design-Build Entity recognizes and acknowledges that timely submission 
of a formal written notice of change/delay and Change Order Request, whether or not 
the circumstances of the change may be known to Agency or available to Agency 
through other means, is not a mere formality but is of crucial importance to the ability 
of Agency to promptly identify, prioritize, evaluate and mitigate the potential effects of 
changes.  Any form of informal notice, whether verbal or written (including, without 
limitation, statements in requests for information, statements in Submittals, statements 
at any job meeting or entries on monthly reports, daily logs or job meeting minutes), 
that does not strictly comply with the formal requirements of this Article, shall 
accordingly be insufficient.  

9.5 Agency Reservation of Rights. 

A. By signing the Contract, the parties agree that Agency has the right to do any or all of 
the following, which are reasonable and within the contemplation of the parties: 

1. To order changes in the Work, including without limitation: Changes to correct 
errors or omissions caused by Agency, if any, in the Contract Documents; 
Changes resulting from Agency’s decision to change the Work subsequent to 
execution of the Contract; and Changes due to unforeseen conditions. 
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2. To suspend Work on the Project or any part thereof. 

3. To delay Work on the Project, including without limitation, delays resulting from the 
failure of Agency or Agency’s Representative to timely perform any Contract 
obligation and delays for Agency’s convenience. 

ARTICLE 10 -TIME FOR COMPLETION; LIQUIDATED DAMAGES 

10.1 Progress and Completion. 

A. Progressive Design-Build Entity shall proceed expeditiously with adequate forces and 
shall achieve full completion of the Work by the Guaranteed Completion Date.  If 
Agency’s Representative determines and notifies Progressive Design-Build Entity that 
Progressive Design-Build Entity’s progress is such that Progressive Design-Build 
Entity will not achieve full completion of the Work by the Guaranteed Completion Date, 
Progressive Design-Build Entity shall immediately and at no additional cost to Agency, 
take all measures necessary, including working such overtime, additional shifts, 
Sundays, or holidays as may be required to ensure that the entire Project is completed 
within the Guaranteed Completion Date.  Upon receipt of such notice from Agency’s 
representative, Progressive Design-Build Entity shall immediately notify Agency’s 
Representative of all measures to be taken to ensure full completion of the Work within 
the Guaranteed Completion Date.  Progressive Design-Build Entity shall reimburse 
Agency for any extra costs or expenses (including the reasonable value of any 
services provided by Agency’s employees) incurred by Agency as the result of such 
measures. 

10.2 Time for Completion. 

A. The time for completion set forth in Contract shall commence: (1) on the date stated 
in the Notice to Proceed, or (2) if the Notice to Proceed does not specify a 
commencement date, then on the date of the Notice to Proceed and shall be 
completed by Progressive Design-Build Entity in the time specified in the Contract 
Documents.  Agency is under no obligation to consider early completion of the Project; 
and the Guaranteed Completion Date shall not be amended by Agency’s receipt or 
acceptance of Progressive Design-Build Entity’s proposed earlier completion date.  
Any difference in time between Progressive Design-Build Entity’s early completion and 
the Guaranteed Completion Date shall be considered a part of the Project float.  
Progressive Design-Build Entity shall not be entitled to compensation, and Agency will 
not compensate Progressive Design-Build Entity, for delays which impact early 
completion.  Progressive Design-Build Entity shall not, under any circumstances, 
receive additional compensation from Agency (including but not limited to indirect, 
general, administrative or other forms of overhead costs) for the period between the 
time of earlier completion proposed by Progressive Design-Build Entity and the 
Guaranteed Completion Date.  

10.3 Liquidated Damages.   

A. If the Work is not completed as stated in the Contract Documents, it is understood that 
Agency will suffer damage.  In accordance with Government Code section 53069.85, 
being impractical and infeasible to determine the amount of actual damage, it is agreed 
that Progressive Design-Build Entity shall pay to Agency as fixed and liquidated 
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damages, and not as a penalty, the sum stipulated in the Contract for each calendar 
day of delay until the Work is fully completed. Progressive Design-Build Entity and its 
surety shall be liable for any liquidated damages.  Any money due or to become due 
Progressive Design-Build Entity may be retained to cover liquidated damages. 

10.4 Inclement Weather.   

A. Progressive Design-Build Entity shall abide by Agency’s determination of what 
constitutes inclement weather.  Time extensions for inclement weather shall only be 
granted when the Work stopped during inclement weather is on the critical path of the 
Project schedule.  

10.5 Extension of Time.   

A. Progressive Design-Build Entity’s entitlement to an extension of the Contract Time is 
limited to an Agency-caused extension of the critical path, reduced by Progressive 
Design-Build Entity’s concurrent delays, and established by a proper time impact 
analysis.  Agency shall ascertain the facts and extent of delay and grant extension of 
time for completing the Work when, in its judgment, the facts justify such an extension.  
Progressive Design-Build Entity shall not be entitled to an adjustment in the Contract 
Times for delays within the control of Progressive Design-Build Entity.  Delays 
attributable to and within the control of a Subcontractor or Supplier shall be deemed 
to be delays within the control of Progressive Design-Build Entity.   

10.6 Force Majeure.   

A. If a delay to the critical path results from a Force Majeure Event, Progressive Design-
Build Entity will be entitled to a time extension but will not receive an adjustment to the 
GMP or any other compensation.  Such a non-compensable adjustment shall be 
Progressive Design-Build Entity’s sole and exclusive remedy for such delays. 

10.7 No Damages for Reasonable Delay.   

A. Agency’s liability to Progressive Design-Build Entity for delays for which Agency is 
responsible shall be limited to only an extension of time unless such delays were 
unreasonable under the circumstances.  In no case shall Agency be liable for any 
costs which are borne by Progressive Design-Build Entity in the regular course of 
business, including, but not limited to, home office overhead and other ongoing costs.  
Damages caused by unreasonable Agency delay shall be based on actual costs only, 
no proportions or formulas shall be used to calculate any delay damages. 

10.8 Procedure for Time Extensions and Delay Damages.   

A. Progressive Design-Build Entity shall not be entitled to any extension of time unless 
Progressive Design-Build Entity properly notices the delay and adjustment to 
compensation and requests a Change Order in accordance with the Contract 
Documents.  Progressive Design-Build Entity’s failure to timely and fully comply with 
the Change Order procedures in the Contract Documents shall constitute a waiver of 
Progressive Design-Build Entity’s right to a time extension. 
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ARTICLE 11 -TEST AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF 
DEFECTIVE WORK; NOTICE OF DEFECTS 

11.1 Notice of Defective Work. 

A. Prompt written notice of all Defective Work of which Agency or Agency’s 
Representative has actual knowledge will be given to Progressive Design-Build Entity. 
Defective Work may be rejected, corrected, or accepted as provided in the Contract 
Documents. 

11.2 Access to Work. 

A. Agency, Agency’s Representative, their consultants and other representatives and 
personnel, independent testing laboratories, and governmental agencies with 
jurisdictional interests will have access to the Project site and the Work at reasonable 
times for their observation, inspection, and testing. Progressive Design-Build Entity 
shall provide them proper and safe conditions for such access and advise them of 
Progressive Design-Build Entity’s safety procedures and programs. 

11.3 Tests and Inspections. 

A. Progressive Design-Build Entity shall give Agency’s Representative timely notice of 
readiness of the Work for all required inspections, tests, or approvals and shall 
cooperate with inspection and testing personnel to facilitate required inspections or 
tests. 

B. Except as provided by the Contract Documents, Agency shall employ and pay for the 
services of an independent testing laboratory to perform all inspections, tests, or 
approvals required by the Contract Documents.   

C. If Applicable Laws of any public body having jurisdiction require any Work (or part 
thereof) specifically to be inspected, tested, or approved by an employee or other 
representative of such public body, Progressive Design-Build Entity shall assume full 
responsibility for arranging and obtaining such inspections, tests, or approvals, pay all 
costs in connection therewith, and furnish Agency’s Representative the required 
certificates of inspection or approval. 

D. Progressive Design-Build Entity shall be responsible for arranging and obtaining and 
shall pay all costs in connection with any inspections, tests, or approvals required for 
Agency and Agency’s Representative’s acceptance of materials or equipment to be 
incorporated in the Work; or acceptance of materials, mix designs, or equipment 
submitted for approval prior to Progressive Design-Build Entity’s purchase thereof for 
incorporation in the Work. Such inspections, tests, or approvals shall be performed by 
organizations acceptable to Agency. 

E. Agency will provide inspection during normal working hours from 7:00 a.m. to 3:30 
p.m. Monday through Friday. Inspection before or after this time will be charged to the 
contractor as reimbursable inspection time. Inspections on weekends requires two 
days’ notice for review and approval. Upon written request and approval the 8.5 hour 
working day may be changed to other limits subject to Agency ordinance. 
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11.4 Uncovering Work. 

A. If any Work (or the work of others) that is to be inspected, tested, or approved is 
covered by Progressive Design-Build Entity without written concurrence of Agency’s 
Representative, Progressive Design-Build Entity shall, if requested by Agency’s 
Representative, uncover such Work for observation. 

B. Uncovering Work shall be at Progressive Design-Build Entity’s expense unless 
Progressive Design-Build Entity has given Agency’s Representative timely notice of 
Progressive Design-Build Entity’s intention to cover the same and Agency’s 
Representative has not acted with reasonable promptness in response to such notice. 

C. If Progressive Design-Build Entity has given Agency’s Representative timely notice of 
Progressive Design-Build Entity’s intention to cover the work and Agency’s 
Representative has not acted with reasonable promptness in response to such notice, 
and Agency’s Representative later considers it necessary or advisable that covered 
Work be observed by Agency’s Representative or inspected or tested by others, 
Progressive Design-Build Entity, at Agency’s Representative’s request, shall uncover, 
expose, or otherwise make available for observation, inspection, or testing as 
Agency’s Representative may require, that portion of the Work in question, furnishing 
all necessary labor, material, and equipment. 

1. If it is found that the uncovered Work is defective, Progressive Design-Build Entity 
shall pay all claims, costs, losses, and damages (including but not limited to all 
fees and charges of engineers, architects, attorneys, and other professionals and 
all court or arbitration or other dispute resolution costs) arising out of or relating to 
such uncovering, exposure, observation, inspection, and testing, and of 
satisfactory replacement or reconstruction (including but not limited to all costs of 
repair or replacement of work of others); and Agency shall be entitled to an 
appropriate decrease in the GMP. 

2. If the uncovered Work is not found to be defective, Progressive Design-Build Entity 
shall be allowed an increase in the GMP and/or an extension of the Contract 
Times, directly attributable to such uncovering, exposure, observation, inspection, 
testing, replacement, and reconstruction. 

11.5 Agency May Stop The Work. 

A. If the Work is defective, Agency may in its sole discretion order Progressive Design-
Build Entity to stop the Work, or any portion thereof, until the cause for such order has 
been eliminated. All delays associated with the stop Work order will be the 
responsibility of Progressive Design-Build Entity. 

11.6 Correction of Defective Work. 

A. Promptly after receipt of written notice, Progressive Design-Build Entity shall (1) 
correct Defective Work that becomes apparent during the progress of the Work on the 
Project and (2) replace, repair, or restore to Agency’s satisfaction any other parts of 
the Work on the Project and any other real or personal property which is damaged or 
destroyed as a result of Defective Work or the correction of Defective Work. 
Progressive Design-Build Entity shall promptly commence such correction, 
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replacement, repair, or restoration upon notice from Agency’s Representative or 
Agency, but in no case later than fourteen (14) Days after receipt of such notice; and 
Progressive Design-Build Entity shall diligently and continuously prosecute such 
correction to completion. Progressive Design-Build Entity shall bear all costs of such 
correction, replacement, repair, or restoration, and all losses resulting from such 
Defective Work, including additional testing, inspection, and compensation for 
Agency’s Representative’s services and expenses.  Progressive Design-Build Entity 
shall perform corrective Work on the Project at such times that are acceptable to 
Agency and in such a manner as to avoid, to the extent practicable, disruption to 
Agency’s activities.  When correcting Defective, Progressive Design-Build Entity shall 
take no action that would void or otherwise impair Agency’s special warranty and 
guarantee, if any, on said Work. 

B. If immediate correction of Defective Work is required for life safety or the protection of 
property and is performed by Agency or Separate Contractors, Progressive Design-
Build Entity shall pay to Agency all reasonable costs of correcting such Defective 
Work.  Progressive Design-Build Entity shall replace, repair, or restore to Agency’s 
satisfaction any other parts of the Construction Work and any other real or personal 
property which is damaged or destroyed as a result of such Defective Work or the 
correction of such Defective Work. 

C. Progressive Design-Build Entity shall remove from the Project site portions of the 
Construction Work and materials which are not in accordance with the Contract 
Documents and which are neither corrected by Progressive Design-Build Entity nor 
accepted by Agency. 

D. Enforcement of Progressive Design-Build Entity’s express warranties and guarantees 
to repair contained in the Contract Documents shall be in addition to and not in 
limitation of any other rights or remedies Agency may have under the Contract 
Documents or at law or in equity for Defective Work.  Nothing contained in this Article 
shall be construed to establish a period of limitation with respect to other obligations 
of Progressive Design-Build Entity under the Contract Documents.   

11.7 Acceptance of Defective Work. 

A. If, instead of requiring correction or removal and replacement of Defective Work, 
Agency prefers to accept it, Agency may do so. Progressive Design-Build Entity shall 
pay all claims, costs, losses, and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) attributable to Agency’s evaluation of and 
determination to accept such Defective Work and for the diminished value of the Work. 

B. If any acceptance of Defective Work occurs prior to release of the Project retention, a 
Change Order will be issued incorporating the necessary revisions in the Contract 
Documents with respect to the Work, and Agency shall be entitled to an appropriate 
decrease in the GMP, reflecting the diminished value of Work and all costs incurred 
by Agency. 
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C. If the Project retention is held in an escrow account as permitted by the Contract 
Documents, Progressive Design-Build Entity will promptly alert the escrow holder, in 
writing, of the amount of retention to be paid to Agency. 

D. If the acceptance of defective Work occurs after release of the Project retention, an 
appropriate amount will be paid by Progressive Design-Build Entity to Agency. 

11.8 Agency May Correct Defective Work. 

A. If Progressive Design-Build Entity fails within a reasonable time after written notice 
from Agency’s Representative to correct Defective Work, or to remove and replace 
rejected Work as required by Agency, or if Progressive Design-Build Entity fails to 
perform the Work in accordance with the Contract Documents, or if Progressive 
Design-Build Entity fails to comply with any other provision of the Contract Documents, 
Agency may, after seven (7) Days written notice to Progressive Design-Build Entity, 
correct, or remedy any such deficiency. 

B. In connection with such corrective or remedial action, Agency may exclude 
Progressive Design-Build Entity from all or part of the Site, take possession of all or 
part of the Work and suspend Progressive Design-Build Entity’s services related 
thereto, take possession of Progressive Design-Build Entity’s tools, appliances, 
construction equipment and machinery at the Site, and incorporate in the Work all 
materials and equipment stored at the Site or for which Agency has paid Progressive 
Design-Build Entity but which are stored elsewhere. Progressive Design-Build Entity 
shall allow Agency and Agency’s Representative, and the agents, employees, other 
contractors, and consultants of each of them, access to the Site to enable Agency to 
exercise the rights and remedies to correct the defective work. 

C. All claims, costs, losses, and damages (including but not limited to all fees and charges 
of engineers, architects, attorneys, and other professionals and all court or arbitration 
or other dispute resolution costs) incurred or sustained by Agency correcting the 
defective work will be charged against Progressive Design-Build Entity, and a Change 
Order will be issued incorporating the necessary revisions in the Contract Documents 
with respect to the Work; and Agency shall be entitled to an appropriate decrease in 
the GMP.  Such claims, costs, losses and damages will include but not be limited to 
all costs of repair, or replacement of work of others destroyed or damaged by 
correction, removal, or replacement of Defective Work. 

D. If the Change Order is executed after all payments under the Contract have been paid 
by Agency and the Project Retention is held in an escrow account as permitted by the 
Contract Documents, Progressive Design-Build Entity will promptly alert the escrow 
holder, in writing, of the amount of Retention to be paid to Agency. 

E. If the Change Order is executed after release of the Project Retention, an appropriate 
amount will be paid by Progressive Design-Build Entity to Agency. 

F. Progressive Design-Build Entity shall not be allowed an extension of the Gurante4ed 
Completion Date because of any delay in the performance of the Work attributable to 
Agency correcting defective work. 
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ARTICLE 12 -PAYMENTS TO PROGRESSIVE DESIGN-BUILD ENTITY AND COMPLETION 

12.1 Schedule of Values. 

A. Progressive Design-Build Entity shall submit a schedule of values to Agency before 
the first Application for Payment, allocating the entire GMP to the various portions of 
the Work. The schedule of values shall be prepared in the form, and supported by the 
data to substantiate its accuracy, required by Agency. This schedule, unless objected 
to by Agency, shall be used as a basis for reviewing Progressive Design-Build Entity’s 
Applications for Payment. Any changes to the schedule of values shall be submitted 
to Agency and supported by such data to substantiate its accuracy as Agency may 
require, and unless objected to by Agency, shall be used as a basis for reviewing 
Progressive Design-Build Entity’s subsequent Applications for Payment.  

12.2 Applications for Payments. 

A. By the fifth (5th) day of each month Progressive Design-Build Entity shall submit to 
Agency’s Representative for review an Application for Payment filled out and signed 
by Progressive Design-Build Entity covering the Work completed for the previous 
month and accompanied by such supporting documentation as is required by the 
Contract Documents. If payment is requested on the basis of materials and equipment 
not incorporated in the Work but delivered and suitably stored at the Site or at another 
location agreed to in writing, the Application for Payment shall also be accompanied 
by a bill of sale, invoice, or other documentation warranting that Agency has received 
the materials and equipment free and clear of all Liens and evidence that the materials 
and equipment are covered by appropriate property insurance or other arrangements 
to protect Agency’s interest therein, all of which must be satisfactory to Agency. 

B. Beginning with the second Application for Payment, each Application shall include an 
affidavit executed by Progressive Design-Build Entity stating that it has paid all 
amounts due on account of the Work paid by Agency in the prior Applications for 
Payment. 

12.3 Review of Applications. 

A. Agency’s Representative will either indicate in writing a recommendation of payment 
to Agency or return the Application for Payment to Progressive Design-Build Entity 
indicating in writing Agency’s Representative’s reasons for refusing to recommend 
payment. In the latter case, Progressive Design-Build Entity may make the necessary 
corrections and resubmit the Application for Payment. 

B. In taking action on Progressive Design-Build Entity’s Applications for Payment, 
Agency shall be entitled to rely on the accuracy and completeness of the information 
furnished by Progressive Design-Build Entity and shall not be deemed to represent 
that Agency has made a detailed examination, audit or arithmetic verification of the 
documentation submitted in support of the Application for Payment or other supporting 
data; that Agency has made exhaustive or continuous on-site  inspections; or that 
Agency has made examinations to ascertain how or for what purposes Progressive 
Design-Build Entity has used amounts previously paid on account of the Contract. 
Such examinations, audits and verifications, if required by Agency, will be performed 
by Agency’s auditors acting in the sole interest of Agency.       
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C. By recommending any such payment Agency’s Representative will not thereby be 
deemed to have represented that: 

1. inspections made to check the quality or the quantity of the Work as it has been 
performed have been exhaustive, extended to every aspect of the Work in 
progress, or involved detailed inspections of the Work beyond the 
responsibilities specifically assigned to Agency’s Representative in the 
Contract Documents; or  

2. there may not be other matters or issues between the parties that might entitle 
Progressive Design-Build Entity to be paid additionally by Agency or entitle 
Agency to withhold payment to Progressive Design-Build Entity. 

D. Neither Agency’s Representative’s review of Progressive Design-Build Entity’s Work 
for the purposes of recommending payments nor Agency’s Representative’s 
recommendation of any payment, including final payment, will impose responsibility 
on Agency’s Representative: 

1. to supervise, direct, or control the Work; 

2. for the means, methods, techniques, sequences, or procedures of 
construction, or the safety precautions and programs incident thereto; 

3. for Progressive Design-Build Entity’s failure to comply with Applicable Laws 
applicable to Progressive Design-Build Entity’s performance of the Work; 

4. to make any examination to ascertain how or for what purposes Progressive 
Design-Build Entity has used the moneys paid on account of the GMP; or 

5. to determine that title to any of the Work, materials, or equipment has passed 
to Agency free and clear of any Liens. 

E. Agency’s Representative may refuse to recommend the whole or any part of any 
payment due to subsequently discovered evidence or the results of subsequent 
inspections or tests. Agency retains the right to revise or revoke any such payment 
recommendation previously made, to such extent as may be necessary in Agency’s 
opinion to protect Agency from loss. 

12.4 Payment Becomes Due. 

A. Thirty (30) Days after presentation of an undisputed and properly submitted 
Application for Payment to Agency’s Representative, and subject to Agency’s 
Representative’s recommendation, subject to the modifications above, the amount 
recommended will become due, and when due will be paid by Agency to Progressive 
Design-Build Entity. 

12.5 Retention and Securities in Lieu of Retention. 

A. Unless Project has been deemed substantially complex as noted in the Contract 
Documents, Agency will retain five percent (5%) of the amount invoiced in accordance 
with Applicable Laws. 
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B. Pursuant to Public Contract Code section 22300, Progressive Design-Build Entity may 
substitute securities for any moneys withheld as a retention by Agency to ensure 
performance under the Contract.  At the request and expense of Progressive Design-
Build Entity, securities equivalent to the amount withheld shall be deposited with 
Agency, or with a state or federally chartered bank in this state as the escrow agent, 
who shall then pay those moneys to Progressive Design-Build Entity.  Upon 
satisfactory completion of the Contract, the securities shall be returned to Progressive 
Design-Build Entity. 

1. Alternatively, Progressive Design-Build Entity may request, and Agency shall 
make payment of retentions earned directly to the escrow agent selected by 
Progressive Design-Build Entity.  At the expense of Progressive Design-Build 
Entity, Progressive Design-Build Entity may direct the investment of the 
payments into securities and Progressive Design-Build Entity shall receive the 
interest earned on the investments upon the same terms provided for in Public 
Contract Code section 22300 for securities deposited by Progressive Design-
Build Entity.  Upon satisfactory completion of the Contract, Progressive 
Design-Build Entity shall receive from the escrow agent all securities, interest, 
and payments received by the escrow agent when Agency  authorizes the 
escrow agent to release these funds to Progressive Design-Build Entity, 
pursuant to the terms of Public Contract Code section 22300. 

C. Securities eligible for investment shall include those listed in Government Code 
section 16430, bank or savings and loan certificates of deposit, interest-bearing 
demand deposit accounts, standby letters of credit, or any other security mutually 
agreed to by Progressive Design-Build Entity and Agency. 

D. Progressive Design-Build Entity shall be the beneficial Agency of any securities 
substituted for moneys withheld and shall receive any interest thereon. 

E. The escrow agreement shall be in the form of the Escrow Agreement provided as part 
of the Contract Documents. 

12.6 Agency’s Reduction in Recommended Payment. 

A. In addition to reductions recommended by Agency’s Representative, Agency may 
refuse to make payment of the full amount recommended by Agency’s Representative 
because: 

1. Claims have been made against Agency on account of Progressive Design-
Build Entity’s performance or furnishing of the Work. 

2. Stop Payment Notices or Liens have been filed in connection with the Work. 

3. Defective Work not remedied. 

4. Failure of Progressive Design-Build Entity to make proper payments to its 
subcontractors or suppliers. 

5. Completion of the Contract if there exists a reasonable doubt that the Work can 
be completed for the unpaid Contract balance. 
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6. Damage to another contractor or third party. 

7. Amounts which may be due Agency for claims against Progressive Design-
Build Entity. 

8. Failure of Progressive Design-Build Entity to keep the record (‘as-built”) 
drawings up to date. 

9. Failure to provide updates on the construction schedule. 

10. Site cleanup. 

11. Failure of Progressive Design-Build Entity to comply with requirements of the 
Contract Documents. 

12. Liquidated Damages. 

B. Upon completion of the Contract, Agency may reduce the final GMP to reflect costs 
charged to Progressive Design-Build Entity, back charges or payments withheld 
pursuant to the Contract Documents. 

12.7 Progressive Design-Build Entity’s Warranty of Title. 

A. Progressive Design-Build Entity warrants and guarantees that title to all Work, 
materials, and equipment covered by any Application for Payment, whether 
incorporated in the Project or not, will pass to Agency no later than the time of payment 
free and clear of all Liens. 

12.8 Partial Utilization. 

A. Agency reserves the right to occupy or utilize any portion of the Work at any time 
before completion, and such occupancy or use shall not constitute acceptance of any 
part of Work covered by this Contract.  This use shall not relieve Progressive Design-
Build Entity of its responsibilities under the Contract. 

12.9 Final Inspection. 

A. Upon written notice from Progressive Design-Build Entity that the entire Work is 
complete, Agency’s Representative will promptly make a final inspection with Agency 
and Progressive Design-Build Entity and will notify Progressive Design-Build Entity in 
writing of all particulars in which this inspection reveals that the Work is incomplete or 
defective. Progressive Design-Build Entity shall immediately take such measures as 
are necessary to complete such Work or remedy such deficiencies. 

12.10 Final Acceptance. 

A. After Progressive Design-Build Entity has, in the opinion of Agency’s Representative, 
satisfactorily completed all corrections identified during the final inspection and has 
delivered, in accordance with the Contract Documents, all maintenance and operating 
instructions, schedules, guarantees, bonds, certificates or other evidence of 
insurance, certificates of inspection, marked-up record documents, and other 
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documents required by the Contract Documents, Agency shall execute and file with 
the County in which the Project is located a Notice of Completion, constituting final 
acceptance and completion of the Project, except as may be expressly noted. 

12.11 Final Payment. 

A. Application for Payment. 

1. Upon execution of the Notice of Completion, Progressive Design-Build Entity may 
submit a final accounting for the cost of the Work and a final Application for 
Payment.  Final payment, constituting the entire unpaid balance of the GMP. 

2. Prior to Final Payment, Agency may conduct an audit of the Work or notify 
Progressive Design-Build Entity that it will not conduct an audit and issue a final 
Certificate for Payment.  If Agency conducts an audit of the Work, Agency will 
either issue to Progressive Design-Build Entity a final Certificate for Payment, or 
notify Progressive Design-Build Entity in writing of Agency’s reasons for 
withholding a certificate. If Agency’s auditors report the cost of the Work as 
substantiated by Progressive Design-Build Entity’s final accounting to be less than 
claimed by Progressive Design-Build Entity, Progressive Design-Build Entity shall 
be entitled to make a claim.  Pending a final resolution of the disputed amount, 
Agency shall pay Progressive Design-Build Entity the amount certified in Agency’s 
final Certificate for Payment.    

3. The final Application for Payment shall be accompanied (except as previously 
delivered) by: 

a. all documentation called for in the Contract Documents, including but not 
limited to the evidence of insurance; 

b. consent of the surety to final payment;  

c. a fully completed Conditional Waiver and Release on Final Payment by 
Progressive Design-Build Entity and all Subcontractors.  

B. Agency’s Representative’s Review of Application and Acceptance. 

1. If, on the basis of Agency’s Representative’s observation of the Work during 
construction and final inspection, and Agency’s Representative’s review of the 
final Application for Payment and accompanying documentation as required by 
the Contract Documents, Agency’s Representative is satisfied that the Work 
has been completed and Progressive Design-Build Entity has satisfied all other 
requirements for final payment, Agency’s Representative will indicate in writing 
Agency’s Representative’s recommendation of payment and present the 
Application for Payment to Agency for payment. Otherwise, Agency’s 
Representative will return the Application for Payment to Progressive Design-
Build Entity, indicating in writing the reasons for refusing to recommend final 
payment, in which case Progressive Design-Build Entity shall make the 
necessary corrections and resubmit the Application for Payment. 

C. Payment Becomes Due. 
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1. Within sixty (60) Days after the presentation to Agency’s Representative of the 
proper and complete final Application for Payment and accompanying 
documentation, the amount recommended by Agency’s Representative, less 
any sum Agency is entitled to set off pursuant to the Contract Documents, will 
become due and will be paid by Agency to Progressive Design-Build Entity. 

12.12 Waiver of Claims. 

A. The making and acceptance of final payment will constitute a waiver of all Claims by 
Progressive Design-Build Entity against Agency other than those previously made in 
accordance with the requirements herein and expressly acknowledged by Agency in 
writing as still unsettled. 

ARTICLE 13 -SUSPENSION OF WORK AND COMPLETION 

13.1 Agency May Suspend Work. 

A. Agency may, at its sole option, decide to suspend at any time the performance of all 
or any portion of the Work by notice in writing to Progressive Design-Build Entity.  Such 
notice of suspension of Work will designate the amount and type of plant, labor, and 
equipment to be committed to the Project during the period of suspension.  
Progressive Design-Build Entity shall use its best efforts to utilize its plant, labor, and 
equipment in such a manner as to minimize costs associated with suspension. 

B. Upon receipt of any such notice, Progressive Design-Build Entity shall, unless the 
notice requires otherwise:   

1. Immediately discontinue Work on the date and to the extent specified in the 
notice; 

2. Place no further orders or subcontracts for material, services, or facilities with 
respect to suspended Work other than to the extent required in the notice; 

3. Promptly make every reasonable effort to obtain suspension upon terms 
satisfactory to Agency’s Representative of all orders, subcontracts, and rental 
agreements to the extent they relate to performance of Work suspended; and 

4. Continue to protect and maintain the Work including those portions on which 
Work has been suspended. 

C. Except as provided by this article, as full and complete compensation for such 
suspension, Progressive Design-Build Entity shall be granted an adjustment in the 
GMP based on a negotiated daily rate that reflects Progressive Design-Build Entity’s 
actual costs associated with the demobilized condition of the Site (and as a result will 
be less than the Daily Rate) and an extension of the Guaranteed Completion Date 
equal to the number of days performance of Work is suspended; provided, however, 
that no adjustment of GMP or extension of the Guaranteed Completion Date shall be 
granted if the suspension results from Progressive Design-Build Entity's non-
compliance with the requirements of the Contract.  Agency shall not be liable for any 
additional costs, damages or anticipated profits incurred by PDBE or its 
Subcontractors 
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13.2 Agency May Terminate for Cause. 

A. In the sole estimation of Agency, Agency may, without prejudice to any other right or 
remedy, serve written notice upon Progressive Design-Build Entity of its intention to 
terminate this Contract in whole or in part if Progressive Design-Build Entity: (i) refuses 
or fails to prosecute the Work or any part thereof with such diligence as will ensure its 
completion within the Guaranteed Completion Date; (ii) fails to complete the Work 
within the required time; (iii) files a bankruptcy petition or is adjudged a bankruptcy; 
(iv) makes a general assignment for the benefit of its creditors; (v) has a receiver 
appointed; (vi) refuses or fails to supply enough properly skilled workers or proper 
materials to complete the Work; (vii) fails to make prompt payment to subcontractors 
or for material or labor; (viii) disregards Applicable Laws, other requirements or 
instructions of Agency; or (ix) violates any of the provisions of the Contract Documents. 

B. This notice of intent to terminate shall contain the reasons for such intention to 
terminate this Contract, and a statement to the effect that Progressive Design-Build 
Entity's right to perform this Contract shall cease and terminate upon the expiration of 
ten (10) Days unless such violations have ceased and arrangements satisfactory to 
Agency have been made for correction of said violations.   

C. After expiration of the ten (10) Day period, Agency may terminate this Contract.  In 
such case, Progressive Design-Build Entity shall not be entitled to receive any further 
payment until the Work has been finished.  Agency may take over and complete the 
Work by any method it may deem appropriate, including enforcement of the Project 
Performance Bond.  Progressive Design-Build Entity and its surety shall be liable to 
Agency for any excess costs or other damages incurred by Agency to complete the 
Work.  If Agency takes over the Work, Agency may, without liability for so doing, take 
possession of and utilize in completing the Work such materials, appliances, plant, 
and other property belonging to Progressive Design-Build Entity as may be on the Site. 

13.3 Agency May Terminate for Convenience. 

A. In addition to its right to terminate this Contract for default, Agency may terminate the 
Contract, in whole or in part, at any time upon seven (7) Days written notice to 
Progressive Design-Build Entity.  The Notice of Termination shall specify that the 
termination is for the convenience of Agency, the extent of termination, and the 
effective date of such termination (“Effective Date of Termination”). 

B. After receipt of Notice of Termination, and except as directed by Agency, Progressive 
Design-Build Entity shall, regardless of any delay in determining or adjusting any 
amounts due under this Termination for Convenience clause, immediately proceed 
with the following obligations: 

1. Stop Work as specified in the Notice. 

2. Complete any Work specified in the Notice of Termination in a least 
cost/shortest time manner while still maintaining the quality called for under the 
Contract Documents. 
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3. Leave the Site and any other property upon which Progressive Design-Build 
Entity was working in a safe and sanitary manner such that it does not pose 
any threat to the public health or safety. 

4. Terminate all subcontracts and purchase orders to the extent that they relate 
to the portions of the Work terminated. 

5. Place no further subcontracts or orders, except as necessary to complete the 
remaining portion of the Work. 

6. Submit to Agency, within fifteen (15) Days from the Notice of Termination, all 
of the documentation called for by the Contract Documents to substantiate all 
costs incurred by Progressive Design-Build Entity for labor, materials and 
equipment through the Notice of Termination.  Any documentation 
substantiating costs incurred by Progressive Design-Build Entity solely as a 
result of Agency's exercise of its right to terminate this Contract pursuant to 
this clause, which costs Progressive Design-Build Entity is authorized under 
the Contract Documents to incur, shall: (i) be submitted to and received by 
Agency no later than thirty (30) Days after the Effective Date of the Notice of 
Termination; (ii) describe the costs incurred with particularity; and (iii) be 
conspicuously identified as "Termination Costs Occasioned by Agency's 
Termination for Convenience." 

C. Agency’s total liability to Progressive Design-Build Entity by reason of the 
termination shall be limited to the total (without duplication of any items) of: 

1. The reasonable cost to Progressive Design-Build Entity for all Work performed 
prior to the Effective Date of Termination, including the Work done to secure 
the Project for termination.  Reasonable cost may not exceed the applicable 
percentage completion values derived from the progress schedule and the 
schedule of values.  Deductions shall be made for cost of materials to be 
retained by Progressive Design-Build Entity, cost of Work defectively 
performed, amounts realized by sale of materials, and for other appropriate 
credits or offsets against cost of Work as allowed by the Contract Documents. 

2. When, in Agency’s opinion, the cost of any item of Work is excessively high 
due to costs incurred to remedy or replace defective or rejected Work, 
reasonable cost to be allowed will be the estimated reasonable cost of 
performing the Work in compliance with requirements of the Contract 
Documents and excessive actual cost shall be disallowed. 

3. Any Work required by the Termination for Convenience that is not included in 
Contract Documents will be negotiated pursuant to the Contract Change Order 
provisions. 

4. Reasonable costs to Progressive Design-Build Entity of handling material 
returned to vendors, delivered to Agency or otherwise disposed of as directed 
by Agency. 

5. A reasonable allowance for Progressive Design-Build Entity’s internal 
administrative costs in preparing termination claim. 
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6. Reasonable demobilization costs, and reasonable payments made to 
Subcontractors or suppliers on account of termination. 

D. In no event shall Agency be liable for unreasonable costs incurred by Progressive 
Design-Build Entity or Subcontractors after receipt of a Notice of Termination.  
Such non-recoverable costs include, but are not limited to, the cost of or 
anticipated profits on Work not performed as of the date of termination, post-
termination employee salaries, unreasonable post-termination administrative 
expenses, post-termination overhead or unabsorbed overhead, surety costs of any 
type, costs of preparing and submitting Progressive Design-Build Entity’s 
termination claim, attorney fees of any type, and all other costs relating to 
prosecution of a claim or lawsuit. 

E. Agency shall have no obligation to pay Progressive Design-Build Entity under this 
Article unless and until Progressive Design-Build Entity provides Agency with 
updated and acceptable as-builts and Record Documents for Work completed prior 
to termination as required by the Contract Documents. 

F. In arriving at the amount due Progressive Design-Build Entity under this clause 
there shall be deducted in whole, or in the appropriate part(s) if the termination is 
partial: 

1. All unliquidated advances or other payments on account previously made to 
Progressive Design-Build Entity, including without limitation all payments which 
are applicable to the terminated portion of the Contract Documents, 

2. Any claim Agency may have against Progressive Design-Build Entity in 
connection with the Work or any amounts that may be withheld in accordance 
with the Contract Documents, and 

3. The agreed price for, or proceeds of sale of, any materials, supplies, or other 
things kept by Progressive Design-Build Entity and not otherwise recovered by 
or credited to Agency. 

G. Progressive Design-Build Entity shall not be paid on account of loss of anticipated 
profits or revenue or other economic loss or consequential damages arising out of 
or resulting from such termination. 

H. Notwithstanding any other provision of this Article, when immediate action is 
necessary to protect life and safety or to reduce significant exposure or liability, 
Agency may immediately order Progressive Design-Build Entity to cease Work 
until such safety or liability issues are addressed to the satisfaction of Agency or 
the Contract is terminated. 

I. If Agency terminates Progressive Design-Build Entity for cause, and if it is later 
determined that the termination was wrongful, such default termination shall 
automatically be converted to and treated as a termination for convenience.  In 
such event, Progressive Design-Build Entity shall be entitled to receive only the 
amounts payable under this section, and Progressive Design-Build Entity 
specifically waives any claim for any other amounts or damages, including, but not 
limited to, any claim for consequential damages or lost profits. 
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ARTICLE 14 -CLAIMS, DISPUTE AVOIDANCE AND RESOLUTION 

14.1 Procedure for Resolving Claims 

A. Progressive Design-Build Entity shall timely comply with any and all requirement of 
the Contract Documents pertaining to notices and requests for changes to the GMP 
and/or the Guaranteed Completion Date, including but not limited to all requirements 
of Article 9 and Article 14.1, as a prerequisite to filing any Claim governed by this 
Article. The failure to timely submit a notice of delay or notice of change, or to timely 
submit a Chang Order Request, or to timely provide any other notice or request 
required herein shall constitute a waiver of the right to further pursue the Claim under 
the Contract or at law. 

B. Intent.  Effective January 1, 1991, Section 20104 et seq., of the California Public 
Contract Code prescribes a process utilizing informal conferences, non-binding judicial 
supervised mediation, and judicial arbitration to resolve disputes on construction 
claims of $375,000 or less.  Effective January 1, 2017, Section 9204 of the Public 
Contract Code prescribes a process for negotiation and mediation to resolve disputes 
on construction claims. The intent of this Article is to implement Sections 20104 et seq. 
and Section 9204 of the California Public Contract Code. This Article shall be 
construed to be consistent with all applicable law, including but not limited to these 
statutes. 

C. Claims. For purposes of this Article, "Claim" means a separate demand by Progressive 
Design-Build Entity for (1) a time extension, including without limitation relief from 
damages or penalties for delay assessed by Agency, (2) payment of money or 
damages arising from Work done by or on behalf of Progressive Design-Build Entity 
and payment of which is not otherwise expressly provided for or Progressive Design-
Build Entity is not otherwise entitled, or (3) payment of an amount which is disputed 
by Agency.  A “Claim” does not include any demand for payment for which Progressive 
Design-Build Entity has failed to provide notice, submit a Change Order Request, or 
otherwise failed to follow any procedures contained in the Contract Documents. 

D. Filing Claims.  Claims governed by this Article may not be filed unless and until 
Progressive Design-Build Entity completes any and all requirements of the Contract 
Documents pertaining to notices and requests for changes to the GMP and/or the 
Guaranteed Completion Date, and Progressive Design-Build Entity’s request for a 
change has been denied in whole or in part.  Claims governed by this Article must be 
filed no later than thirty (30) Days after a request for change has been denied in whole 
or in part or after any other event giving rise to the Claim. The Claim shall be submitted 
in writing to Agency and shall include on its first page the following words in 16 point 
capital font: “THIS IS A CLAIM.”  The Claim shall include the all information and 
documents necessary to substantiate the Claim, including but not limited to those 
identified below.  Nothing in this Article is intended to extend the time limit or supersede 
notice requirements otherwise provided by Contract Documents.  Failure to follow 
such contractual requirements shall bar any Claims or subsequent proceedings for 
compensation or payment thereon.     

E. Documentation. Progressive Design-Build Entity will submit the claim justification in 
the following format: 
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1. Summary description of Claim including basis of entitlement, merit and amount 
of time or money requested, with specific reference to the Contract Document 
provisions pursuant to which the Claim is made 

2. List of documents relating to the Claim 

a. Specifications 

b. Drawings 

c. Clarifications (Requests for Information) 

d. Schedules 

e. Other 

3. Chronology of events and correspondence 

4. Narrative analysis of Claim merit 

5. Analysis of Claim cost, including calculations and supporting documents 

6. Time impact analysis in the form required by the Contract Documents or, if the 
Contract Documents do not require a particular format, CPM format, if an 
adjustment of the Contract Time is requested 

7. Cover letter and certification of validity of the Claim 

F. Agency Response to Claim.  Upon receipt of a Claim pursuant to this Article, Agency 
shall conduct a reasonable review of the Claim and, within a period not to exceed 45 
days of receipt of the Claim, or as extended by mutual agreement, shall provide a 
written statement identifying what portion of the Claim is disputed and what portion is 
undisputed.  Any payment due on an undisputed portion of the Claim will be processed 
and made within 60 days after Agency issues its written response. 

1. If Agency needs approval from its governing body to provide Progressive 
Design-Build Entity a written statement as set forth above, and the governing 
body  does not meet within the 45 days or within the mutually agreed to 
extension of time following receipt of a Claim, Agency shall have up to three 
(3) days following the next publicly noticed meeting of the governing body after 
the 45-day period, or extension, expires to provide Progressive Design-Build 
Entity a written statement identifying the disputed portion and the undisputed 
portion of the Claim.  

2. Agency may request, in writing, within 30 days of receipt of the claim, any 
additional documentation supporting the Claim or relating to defenses or 
Claims Agency may have.  If additional information is needed thereafter, it shall 
be provided upon mutual agreement of Agency and Progressive Design-Build 
Entity.  Agency’s written response shall be submitted 30 days (15 days if the 
Claim is less than $50,000) after receiving the additional documentation, or 
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within the same period of time taken by Progressive Design-Build Entity to 
produce the additional information, whichever is greater. 

G. Meet and Confer Conference.  If Progressive Design-Build Entity disputes Agency’s 
response, or if Agency fails to respond within the statutory time period(s), Progressive 
Design-Build Entity may so notify Agency, in writing, within 15 days of the receipt of 
the response or the failure to respond, and demand an informal conference to meet 
and confer for settlement of those portions of the Claim that remain in dispute.  Upon 
such demand, Agency shall schedule a meet and confer conference within 30 Days. 

H. Mediation.  Within 10 business days following the conclusion of the meet and confer 
conference, if the Claim or any portion of the Claim remains in dispute, Agency shall 
provide Progressive Design-Build Entity a written statement identifying the portion of 
the Claim that remains in dispute and the portion that is undisputed. Any payment due 
on an undisputed portion of the Claim shall be processed and made within 60 Days 
after Agency issues its written statement. Any disputed portion of the Claim, as 
identified by Progressive Design-Build Entity in writing, shall be submitted to 
nonbinding mediation, with Agency and Progressive Design-Build Entity sharing the 
associated costs equally. The public entity and Progressive Design-Build Entity shall 
mutually agree to a mediator within 10 business days after the disputed portion of the 
Claim has been identified in writing, unless the parties agree to select a mediator at a 
later time. 

1. If the parties cannot agree upon a mediator, each party shall select a mediator 
and those mediators shall select a qualified neutral third party to mediate with 
regard to the disputed portion of the Claim. Each party shall bear the fees and 
costs charged by its respective mediator in connection with the selection of the 
neutral mediator. 

2. For purposes of this Article, mediation includes any nonbinding process, 
including, but not limited to, neutral evaluation or a dispute review board, in 
which an independent third party or board assists the parties in dispute 
resolution through negotiation or by issuance of an evaluation. Any mediation 
utilized shall conform to the timeframes in this Article. 

3. Unless otherwise agreed to by Agency and Progressive Design-Build Entity in 
writing, the mediation conducted pursuant to this section shall excuse any 
further obligation under Section 20104.4 to mediate after litigation has been 
commenced. 

4. The mediation shall be held no earlier than the date Progressive Design-Build 
Entity completes the Work or the date that Progressive Design-Build Entity last 
performs Work, whichever is earlier. All unresolved Claims shall be considered 
jointly in a single mediation, unless a new unrelated Claim arises after 
mediation is completed. 

I. Procedures After Mediation.  If following the mediation, the Claim or any portion 
remains in dispute, Progressive Design-Build Entity must file a Claim pursuant to 
Chapter 1 (commencing with Section 900) and Chapter 2 (commencing with Section 
910) of Part 3 of Division 3.6 of Title 1 of the Government Code prior to initiating 
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litigation.  For purposes of those provisions, the running of the period of time within 
which a Claim must be filed shall be tolled from the time Progressive Design-Build 
Entity submits his or her written Claim pursuant to subdivision (a) until the time the 
Claim is denied, including any period of time utilized by the meet and confer 
conference. 

J. Civil Actions.  The following procedures are established for all civil actions filed to 
resolve Claims of $375,000 or less: 

1. Within 60 Days, but no earlier than 30 Days, following the filing or responsive 
pleadings, the court shall submit the matter to non-binding mediation unless 
waived by mutual stipulation of both parties or unless mediation was held prior 
to commencement of the action in accordance with Public Contract Code 
section 9204 and the terms of this Contract.  The mediation process shall 
provide for the selection within 15 Days by both parties of a disinterested third 
person as mediator, shall be commenced within 30 Days of the submittal, and 
shall be concluded within 15 Days from the commencement of the mediation 
unless a time requirement is extended upon a good cause showing to the court. 

2. If the matter remains in dispute, the case shall be submitted to judicial 
arbitration pursuant to Chapter 2.5 (commencing with Section 1141.10) of Title 
3 of Part 3 of the Code of Civil Procedure, notwithstanding Section 1114.11 of 
that code.  The Civil Discovery Act of 1986 (Article 3 (commencing with Section 
2016) of Chapter 3 of Title 3 of Part 4 of the Code of Civil Procedure) shall 
apply to any proceeding brought under this subdivision consistent with the 
rules pertaining to judicial arbitration.  In addition to Chapter 2.5 (commencing 
with Section 1141.10) of Title 3 of Part 3 of the Code of Civil Procedure, (A) 
arbitrators shall, when possible, be experienced in construction law, and (B) 
any party appealing an arbitration award who does not obtain a more favorable 
judgment shall, in addition to payment of costs and fees under that chapter, 
also pay the attorney’s fees on appeal of the other party. 

K. Government Code Claim Procedures. 

1. This Article does not apply to tort claims and nothing in this Article is intended 
nor shall be construed to change the time periods for filing tort claims or actions 
specified by Chapter 1 (commending with Section 900) and Chapter 2 
(commencing with Section 910) of Part 3 of Division 3.5 of Title 1 of the 
Government Code. 

2. In addition to any and all requirements of the Contract Documents pertaining 
to notices of and requests for adjustment to the Contract Time, GMP, or 
compensation or payment for Additional Work, disputed Work, construction 
claims and/or changed conditions, Progressive Design-Build Entity must 
comply with the claim procedures set forth in Government Code Section 900, 
et seq. prior to filing any lawsuit against Agency.   

3. Such Government Code claims and any subsequent lawsuit based upon the 
Government Code claims shall be limited to those matters that remain 
unresolved after all procedures pertaining to adjustment of the Contract Time 
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or GMP for Additional Work, disputed Work, construction claims, and/or 
changed conditions have been followed by Progressive Design-Build Entity.  If 
Progressive Design-Build Entity does not comply with the Government Code 
claim procedure or the prerequisite contractual requirements, Progressive 
Design-Build Entity may not file any action against Agency.  

4. A Government Code claim must be filed no earlier than the date the Work 
is completed or the date Progressive Design-Build Entity last performs 
Work on the Project, whichever occurs first. A Government Code claim 
shall be inclusive of all unresolved Claims known to Progressive Design-
Build Entity or that should reasonably by known to Progressive Design-
Build Entity excepting only new unrelated Claims that arise after the 
Government Code claim is submitted. 

L. Non-Waiver.  Agency’s failure to respond to a Claim from Progressive Design-Build 
Entity within the time periods described in this Article or to otherwise meet the time 
requirements of this Article shall result in the Claim being deemed rejected in its 
entirety, and shall not constitute a waiver of any rights under this Article. 

14.2 Litigation. 

A. Any claims, disputes, or controversies between the parties arising out of or related to 
the Contract, which have not been resolved in accordance with the procedures set 
forth herein shall be resolved in a court of competent jurisdiction. 

14.3 Duty to Continue Performance. 

A. Unless provided to the contrary in the Contract Documents, Progressive Design-Build 
Entity shall continue to perform the Work and Agency shall continue to satisfy its 
payment obligations to Progressive Design-Build Entity, pending the final resolution of 
any dispute or disagreement between Progressive Design-Build Entity and Agency. 

ARTICLE 15 -MISCELLANEOUS PROVISIONS 

15.1 Limitations On Agency’s Responsibilities. 

A. Agency shall not supervise, direct, or have control or authority over, nor be responsible 
for, Progressive Design-Build Entity’s means, methods, techniques, sequences, or 
procedures of design or construction, or the safety precautions and programs incident 
thereto, or for any failure of Progressive Design-Build Entity to comply with Applicable 
Laws applicable to the performance of the Work. Agency will not be responsible for 
Progressive Design-Build Entity’s failure to perform the Project in accordance with the 
Contract Documents. 

15.2 Successors  

A. The parties do for themselves, their heirs, executors, administrators, successors, and 
assigns agree to the full performance of all of the provisions contained in this Contract.  
Progressive Design-Build Entity may not either voluntarily or by action of law, assign 
any obligation assumed by Progressive Design-Build Entity hereunder without the 
prior written consent of Agency. 
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15.3 Cumulative Remedies. 

A. The duties and obligations imposed by these General Conditions and the rights and 
remedies available hereunder to the parties hereto are in addition to, and are not to 
be construed in any way as a limitation of, any rights and remedies available to any or 
all of them which are otherwise imposed or available by Applicable Laws, by special 
warranty or guarantee, or by other provisions of the Contract Documents. The 
provisions of this Article will be as effective as if repeated specifically in the Contract 
Documents in connection with each particular duty, obligation, right, and remedy to 
which they apply. 

15.4 Survival of Obligations. 

A. All representations, indemnifications, warranties, and guarantees made in, required 
by, or given in accordance with the Contract Documents, as well as all continuing 
obligations indicated in the Contract Documents, will survive final payment, 
completion, and acceptance of the Project or termination or completion of the Contract 
or termination of the services of Progressive Design-Build Entity. 

15.5 Controlling Law. 

A. Notwithstanding any subcontract or other contract with any Subcontractor, Supplier, 
or other person or organization performing any part of the Project, this Contract shall 
be governed by the law of the State of California excluding any choice of law 
provisions. 

15.6 Jurisdiction; Venue. 

A. Progressive Design-Build Entity and any Subcontractor, supplier, or other person or 
organization performing any part of the Project agree that any action or suits at law or 
in equity arising out of or related to the proposal process, award, or performance of 
the Project shall be maintained in the Superior Court of San Bernardino County, 
California, and expressly consent to the jurisdiction of said court, regardless of 
residence or domicile, and agree that said court shall be a proper venue for any such 
action. 

15.7 Headings. 

A. Article and paragraph headings are inserted for convenience only and do not constitute 
parts of these General Conditions. 

15.8 Agency’s Right to Audit. 

A. Progressive Design-Build Entity shall make available to Agency for auditing, all 
relevant accounting records and documents, and other financial data, and upon 
request, shall submit true copies of requested records to Agency.  If Progressive 
Design-Build Entity submits a Change Order Request or a Claim to Agency, Agency 
shall have the right to audit Progressive Design-Build Entity’s books, records, 
documents, and other evidence to the extent they are relevant. 
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B. The right to audit shall include the right to examine books, records, documents, and 
other evidence and accounting procedures and practices, sufficient to discover and 
verify all direct and indirect costs of whatever nature claimed to have been incurred or 
anticipated to be incurred and for which the claim has been submitted, including but 
not limited to job cost reports, estimates, proposals, bids, proposal papers, documents 
of other work administered by Progressive Design-Build Entity’s home office, and any 
and all other documentation relied upon by Progressive Design-Build Entity to obtain 
this Contract. Agency shall have the right to make and take copies of any records 
examined. 

C. The right to audit shall include the right to inspect Progressive Design-Build Entity’s 
plans, or such parts thereof, as may be or have been engaged in the performance of 
the Project.  Progressive Design-Build Entity further agrees that the right to audit 
encompasses all subcontracts and is binding upon Subcontractors.  The right to audit 
provided herein shall be exercisable through such representatives as Agency deems 
desirable during Progressive Design-Build Entity’s normal business hours at 
Progressive Design-Build Entity’s office. 

D. In accordance with Government Code Section 8546.7, records of both Agency and 
Progressive Design-Build Entity shall be subject to examination and audit by the State 
Auditor General for a period of three (3) years after final payment.  Progressive Design-
Build Entity shall make available to Agency any of Progressive Design-Build Entity’s 
other documents related to the Project immediately upon request of Agency.  In 
addition to the State Auditor’s rights described above, Agency shall have the right to 
examine and audit all books, estimates, records, contracts, documents, Proposals, 
subcontracts, and other data of Progressive Design-Build Entity (including electronic 
records, computations and projections) related to negotiating, pricing, or performing 
the Project in order to evaluate the accuracy and completeness of the cost or pricing 
data, for a period of four (4) years after final payment. 

15.9 Assignment. 

A. Progressive Design-Build Entity shall not assign, transfer, convey, sublet, or otherwise 
dispose of this Contract or any part thereof including any claims, without prior written 
consent of Agency.  Any assignment without the written consent of Agency shall be 
void.  Any assignment of money due or to become due under this Contract shall be 
subject to a prior lien for services rendered or Material supplied for performance of 
Work called for under the Contract Documents in favor of all persons, firms, or 
corporations rendering such services or supplying such Materials to the extent that 
claims are filed pursuant to the Civil Code, the Code of Civil Procedure or the 
Government Code. 

B. As set forth in Public Contract Code section 7103.5, in entering into a public works 
contract or a subcontract to supply goods, services, or materials pursuant to a public 
works contract, the contractor or subcontractor offers and agrees to assign to the 
awarding body all rights, title, and interest in and to all causes of action it may have 
under Section 4 of the Clayton Act (15 U.S.C. § 15) or under the Cartwright Act 
(Chapter 2 (commencing with Section 16700) of Part 2 of Division 7 of the Business 
and Professions Code), arising from purchases of goods, services, or materials 
pursuant to the public works contract or the subcontract.  This assignment shall be 
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made and become effective at the time the awarding body tenders final payment to 
the contractor, without further acknowledgment by the parties. 

15.10 All Legal Provisions Included. 

A. Progressive Design-Build Entity shall give all notices and comply with all federal, state 
and local laws, ordinances, rules and regulations bearing on conduct of work as 
indicated and specified by their terms.  References to specific laws, rules or regulations 
in this Contract are for reference purposes only, and shall not limit or affect the 
applicability of provisions not specifically mentioned.  If Progressive Design-Build 
Entity observes that drawings and specifications are at variance therewith, he shall 
promptly notify Agency in writing and any necessary changes shall be adjusted as 
provided for in this Contract for changes in Work.  If Progressive Design-Build Entity 
performs any Work knowing it to be contrary to such laws, ordinances, rules and 
regulations, and without such notice to Agency, he shall bear all costs arising 
therefrom. 

B. Progressive Design-Build Entity shall be responsible for familiarity with the Americans 
with Disabilities Act (“ADA”) (42 U.S.C. § 12101 et seq.).  The Work will be performed 
in compliance with ADA laws, rules and regulations.  Progressive Design-Build Entity 
shall comply with the Historic Building Code, including, but not limited to, as it relates 
to the ADA, whenever applicable.. 

C. Progressive Design-Build Entity acknowledges and understands that, pursuant to 
Public Contract Code section 20676, sellers of "mined material" must be on an 
approved list of sellers published pursuant to Public Resources Code section 2717(b) 
in order to supply mined material for this Contract. 

D. No Agency official or representative who is authorized in such capacity and on behalf 
of Agency to negotiate, supervise, make, accept, or approve, or to take part in 
negotiating, supervising, making, accepting or approving any engineering, inspection, 
construction or material supply contract or any subcontract in connection with 
construction of the Work, shall be or become directly or indirectly interested financially 
in the Contract. 

E. All provisions of law required to be inserted in the Contract or Contract Documents 
pursuant to any Applicable Laws shall be and are inserted herein. If through mistake, 
neglect, oversight, or otherwise, any such provision is not herein inserted or inserted 
in improper form, upon the application of either party, the Contract or Contract 
Documents shall be changed by Agency, at no increase in the GMP or Contract Time, 
so as to strictly comply with the Applicable Laws and without prejudice to the rights of 
either party hereunder. 

15.11 State License Board Notice. 

A. Contractors are required by law to be licensed and regulated by Contractors’ State 
License Board which has jurisdiction to investigate complaints against contractors if a 
complaint regarding a patent act or omission is filed within four (4) years of the date of 
the alleged violation.  A complaint regarding a latent act or omission pertaining to 
structural defects must be filed within ten (10) years of the date of the alleged violation.  
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Any questions concerning a contractor may be referred to the Registrar, the 
Contractors’ State License Board, P.O. Box 26000, Sacramento, California 95826. 

15.12 Noise. 

A. Progressive Design-Build Entity shall use only such equipment on the Project and in 
such state of repair so that the emission of sound therefrom is within the noise 
tolerance level of that equipment as established by CAL-OSHA. 

B. Progressive Design-Build Entity shall comply with the most restrictive of the following: 
(1) local sound control and noise level rules, regulations and ordinances and (2) the 
requirements contained in these Contract Documents, including hours of operation 
requirements.  No internal combustion engine shall be operated on the Project without 
a muffler of the type recommended by the manufacturer.  Should any muffler or other 
control device sustain damage or be determined to be ineffective or defective, 
Progressive Design-Build Entity shall promptly remove the equipment and shall not 
return that equipment to the Project site until the device is repaired or replaced.  Noise 
and vibration level requirements shall apply to all equipment on the jobsite or related 
to the Project, including but not limited to, trucks, transit mixers or transit equipment 
that may or may not be owned by Progressive Design-Build Entity. 

15.13 Change In Name Or Nature of Progressive Design-Build Entity’s Legal Entity. 

A. Should a change be contemplated in the name or nature of Progressive Design-Build 
Entity’s legal entity, Progressive Design-Build Entity shall first notify Agency in order 
that proper steps may be taken to have the change reflected in the Contract 
Documents and all related documents. No change of Progressive Design-Build Entity’s 
name or nature will affect Agency’s rights under the Contract Documents, including 
but not limited to the bonds and insurance. 

15.14 Complete Contract. 

A. The Contract Documents constitute the full and complete understanding of the parties 
and supersede any previous agreements or understandings, oral or written, with 
respect to the subject matter hereof.  The Contract may be modified only by a written 
instrument signed by both parties or as otherwise provided in the Contract Documents. 

15.15 Notice of Third Party Claims. 

A. Pursuant to Public Contract Code section 9201, Agency shall provide Progressive 
Design-Build Entity with timely notification of the receipt of any third-party claim relating 
to the Contract. 

15.16 Severability of Provisions. 

A. If any one or more of the provisions contained in the Contract Documents should be 
invalid, illegal, or unenforceable in any respect, the validity, legality, and enforceability 
of the remaining provisions contained herein shall not in any way be affected or 
impaired thereby. 
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15.17 Correction of Errors and Omissions. 

A. Progressive Design-Build Entity agrees to correct any error or omission in the 
Construction Documents or Contract Documents at no additional cost to Agency. 

15.18 Interpretation. 

A. The Contract Documents shall not be construed in favor of or against any party, but 
shall be construed as if all parties prepared the Contract Documents. 

 
 

END OF GENERAL CONDITIONS 
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ATTACHMENT 3 
SPECIAL CONDITIONS 

 
ARTICLE 1 -MODIFICATIONS TO THE GENERAL CONDITIONS  

[***ADJUSTMENTS CAN BE MADE TO THE GENERAL CONDITIONS FOR MANY PROJECT 
SPECIFIC REQUIREMENTS, EXAMPLES INCLUDING BRAND NAMES OR MATERIALS, 
PRODUCTS, THINGS, OR SERVICES REQUIRED, MODIFYING WORK AND/OR HOLIDAY 
HOURS, CHANGING THE RETENTION AMOUNT, DAYS FOR SUBSTITUTION OF 
MATERIALS, MODIFYING NOISE RESTRICTIONS, ETC.***] 

[***THE FOLLOWING ARE EXAMPLES OF WAYS IN WHICH TO MAKE THE FOLLOWING 
ADJUSTMENTS TO THE GENERAL CONDITIONS***] 

1.1 Section 6.8 Submittals.   

Section 6.8 of the General Conditions shall be deleted in its entirety and replaced with the 
following:   

“6.8 Submittals.   

_____________________________” 

1.2 Section 6.8 Submittals.   

The first sentence in Section 6.8 of the General Conditions shall be deleted in its entirety and 
replaced with the following:  
  

“_____________________________” 
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ATTACHMENT 4 
PERFORMANCE BOND 

KNOW ALL PERSONS BY THESE PRESENTS: 

THAT WHEREAS, Hi-Desert Water District (“Agency”) has awarded to 
____________________, (“PDBE”) an agreement for ________________________ (hereinafter 
referred to as the “Project”). 

WHEREAS, the work to be performed by the PDBE is more particularly set forth in the 
Contract Documents for the Project dated ________________, (hereinafter referred to as 
“Contract Documents”), the terms and conditions of which are expressly incorporated herein by 
reference; and 

WHEREAS, the PDBE is required by said Contract Documents to perform the terms 
thereof and to furnish a bond for the faithful performance of said Contract Documents. 

NOW, THEREFORE, we, _______________,  the undersigned PDBE and 
_____________________________________________ as Surety, a corporation organized and 
duly authorized to transact business under the laws of the State of California, are held and firmly 
bound unto Agency in the sum of ___________________________ dollars, ($____________), 
said sum being not less than one hundred percent (100%) of the total amount of the Contract, for 
which amount well and truly to be made, we bind ourselves, our heirs, executors and 
administrators, successors and assigns, jointly and severally, firmly by these presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH, that, if the PDBE, his or its heirs, 
executors, administrators, successors or assigns, shall in all things stand to and abide by, and 
well and truly keep and perform the covenants, conditions and agreements in the Contract 
Documents and any alteration thereof made as therein provided, on its part, to be kept and 
performed at the time and in the manner therein specified, and in all respects according to their 
intent and meaning; and shall faithfully fulfill all obligations including the one (1) year guarantee 
of all materials and workmanship; and shall indemnify and save harmless Agency, its officers and 
agents, as stipulated in said Contract Documents, then this obligation shall become null and void; 
otherwise it shall be and remain in full force and effect. 

As a part of the obligation secured hereby and in addition to the face amount specified 
therefore, there shall be included costs and reasonable expenses and fees including reasonable 
attorney’s fees, incurred by Agency in enforcing such obligation. 

The obligations of Surety hereunder shall continue so long as any obligation of PDBE 
remains. Nothing herein shall limit Agency’s rights or the PDBE or Surety’s obligations under the 
Contract, law or equity, including, but not limited to, California Code of Civil Procedure section 
337.15. 
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Whenever PDBE shall be, and is declared by Agency to be, in default under the Contract 
Documents, the Surety shall remedy the default pursuant to the Contract Documents, or shall 
promptly, at Agency’s option: 

(1) Take over and complete the Project in accordance with all terms and 
conditions in the Contract Documents; or 

(2) Obtain a Bid or Bids for completing the Project in accordance with all terms 
and conditions in the Contract Documents and upon determination by Surety 
of the lowest responsive and responsible Bidder, arrange for a Contract 
between such Bidder, the Surety and Agency, and make available as work 
progresses sufficient funds to pay the cost of completion of the Project, less 
the balance of the Contract price, including other costs and damages for 
which Surety may be liable.  The term “balance of the Contract price” as 
used in this paragraph shall mean the total amount payable to PDBE by 
Agency under the Contract and any modification thereto, less any amount 
previously paid by Agency to the PDBE and any other set offs pursuant to 
the Contract Documents. 

(3) Permit Agency to complete the Project in any manner consistent with 
California law and make available as work progresses sufficient funds to pay 
the cost of completion of the Project, less the balance of the Contract price, 
including other costs and damages for which Surety may be liable.  The term 
“balance of the Contract price” as used in this paragraph shall mean the total 
amount payable to PDBE by Agency under the Contract and any 
modification thereto, less any amount previously paid by Agency to the 
PDBE and any other set offs pursuant to the Contract Documents. 

Surety expressly agrees that Agency may reject any contractor or subcontractor which 
may be proposed by Surety in fulfillment of its obligations in the event of default by the PDBE. 

Surety shall not utilize PDBE in completing the Project nor shall Surety accept a Bid from 
PDBE for completion of the Project if Agency, when declaring the PDBE in default, notifies Surety 
of Agency’s objection to PDBE’s further participation in the completion of the Project. 

The Surety, for value received, hereby stipulates and agrees that no change, extension 
of time, alteration or addition to the terms of the Contract Documents or to the Project to be 
performed thereunder shall in any way affect its obligations on this bond, and it does hereby waive 
notice of any such change, extension of time, alteration or addition to the terms of the Contract 
Documents or to the Project. 
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IN WITNESS WHEREOF, we have hereunto set our hands and seals this _______ day 
of ______________, 20__. 

___________________________________ 
Progressive Design-Build Entity 

By: ________________________________ 
 President 

___________________________________ 
Surety 

By:________________________________ 
 Attorney-in-Fact 
 

The rate of premium on this bond is ____________ per thousand.  The total amount of premium 
charges, $_______________________________. 

(The above must be filled in by corporate attorney.) 

THIS IS A REQUIRED FORM 

Any claims under this bond may be addressed to: 

(Name and Address of Surety) ___________________________________________ 

    ___________________________________________ 

    ___________________________________________ 

(Name and Address of Agent or ___________________________________________ 
Representative for service of 
process in California, if different
 ___________________________________________general  
from above) 

___________________________________________ 

(Telephone number of Surety and ___________________________________________ 
Agent or Representative for service 
of process in California) 
 
NOTE: A copy of the Power-of-Attorney to local representatives of the bonding company 
must be attached hereto. 
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Notary Acknowledgment 

 A notary public or other officer completing this certificate 
verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the 
truthfulness, accuracy, or validity of that document. 

 

STATE OF CALIFORNIA 

COUNTY OF ______________ 
On   , 20___, before me, _______________________________, Notary Public, personally 

 
appeared  , who proved to me on the basis of satisfactory 

 

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and 
correct. 

WITNESS my hand and official seal. 

 

Signature of Notary Public   

OPTIONAL 

Though the information below is not required by law, it may prove valuable to persons relying on the 

document 

and could prevent fraudulent removal and reattachment of this form to another document.  

CAPACITY CLAIMED BY SIGNER  DESCRIPTION OF ATTACHED DOCUMENT 

 Individual  

 Corporate Officer 
 

  

 Title(s)  Title or Type of Document 

 Partner(s)  Limited   

  General  Number of Pages 

 Attorney-In-Fact   

 Trustee(s)   

 Guardian/Conservator  Date of Document 

 Other:    
Signer is representing: 

Name Of Person(s) Or Entity(ies) 
  

  

  Signer(s) Other Than Named Above 
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ATTACHMENT 5 
PAYMENT BOND (LABOR AND MATERIALS) 

KNOW ALL MEN BY THESE PRESENTS: 

THAT WHEREAS, Hi-Desert Water District (“Agency”), has awarded to 
________________ , hereinafter designated as the “Principal,” a contract (“Contract”) for the work 
described as follows:       (“Project”); and 

WHEREAS, said Principal is required to furnish a bond in connection with said Contract; 
providing that if said Principal or any of its Subcontractors shall fail to pay for any materials, 
provisions, provender, equipment, or other supplies used in, upon, for or about the performance 
of the work contracted to be done, or for any work or labor done thereon of any kind, or for 
amounts due under the Unemployment Insurance Code or for any amounts required to be 
deducted, withheld, and paid over to the Employment Development Department from the wages 
of employees of said Principal and its Subcontractors with respect to such work or labor the Surety 
on this bond will pay for the same to the extent hereinafter set forth. 

NOW THEREFORE, we, the Principal and __________________________ as Surety, 
are held and firmly bound unto Agency in the penal sum of ______________ dollars 
($___________) lawful money of the United States of America, for the payment of which sum well 
and truly to be made, we bind ourselves, our heirs, executors, administrators, successors and 
assigns, jointly and severally, firmly by these presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH that if said Principal, his or its 
subcontractors, heirs, executors, administrators, successors or assigns, shall fail to pay any of 
the persons named in Section 9100 of the Civil Code, fail to pay for any materials, provisions or 
other supplies, used in, upon, for or about the performance of the Work contracted to be done, or 
for any work or labor thereon of any kind, or amounts due under the Unemployment Insurance 
Code with respect to work or labor performed under the Contract, or for any amounts required to 
be deducted, withheld, and paid over to the Employment Development Department or Franchise 
Tax Board from the wages of employees of the PDBE and his subcontractors pursuant to Section 
18663 of the Revenue and Taxation Code, with respect to such Work and labor the Surety or 
Sureties will pay for the same, in an amount not exceeding the sum herein above specified, and 
also, in case suit is brought upon this bond, all litigation expenses incurred by Agency in such 
suit, including reasonable attorneys’ fees, court costs, expert witness fees and investigation 
expenses. 

This bond shall inure to the benefit of any of the persons named in Section 9100 of the 
Civil Code so as to give a right of action to such persons or their assigns in any suit brought upon 
this bond. 

It is further stipulated and agreed that the Surety on this bond shall not be exonerated or 
released from the obligation of this bond by any change, extension of time for performance, 
addition, alteration or modification in, to, or of any contract, plans, specifications, or agreement 
pertaining or relating to any scheme or work of improvement herein above described, or pertaining 
or relating to the furnishing of labor, materials, or equipment therefore, nor by any change or 
modification of any terms of payment or extension of the time for any payment pertaining or 
relating to any scheme or work of improvement herein above described, nor by any rescission or 
attempted rescission or attempted rescission of the contract, agreement or bond, nor by any 
conditions precedent or subsequent in the bond attempting to limit the right of recovery of 
claimants otherwise entitled to recover under any such Contract or agreement or under the bond, 
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nor by any fraud practiced by any person other than the claimant seeking to recover on the bond 
and that this bond be construed most strongly against the Surety and in favor of all persons for 
whose benefit such bond is given, and under no circumstances shall Surety be released from 
liability to those for whose benefit such bond has been given, by reason of any breach of Contract 
between the owner or Agency and original PDBE or on the part of any obligee named in such 
bond, but the sole conditions of recovery shall be that claimant is a person described in Section 
9100 of the Civil Code, and has not been paid the full amount of his claim and that Surety does 
hereby waive notice of any such change, extension of time, addition, alteration or modification 
herein mentioned and the provisions of Sections 2819 and 2845 of the California Civil Code. 

IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of which 
shall for all purposes be deemed an original thereof, have been duly executed by the Principal 
and Surety above named, on the _____ day of ______________________ 20______ the name 
and corporate seal of each corporate party being hereto affixed and these presents duly signed 
by its undersigned representative pursuant to authority of its governing body. 

 

(Corporate Seal of Principal, if corporation) ___________________________________ 
Progressive Design-Build Entity 

By: ________________________________ 
 President 
 
(Seal of Surety) 

___________________________________ 
Surety 

By:________________________________ 
 Attorney-in-Fact 

 
(Attached Attorney-In-Fact Certificate and Required Acknowledgements)  
 
NOTE: A copy of the Power-of-Attorney to local representatives of the bonding company 

must be attached hereto. 
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Notary Acknowledgment 

 A notary public or other officer completing this certificate 
verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the 
truthfulness, accuracy, or validity of that document. 

 

STATE OF CALIFORNIA 

COUNTY OF ______________ 
On   , 20___, before me, _______________________________, Notary Public, personally 

 
appeared  , who proved to me on the basis of satisfactory 

 

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and 
correct. 

WITNESS my hand and official seal. 

 

Signature of Notary Public   

OPTIONAL 

Though the information below is not required by law, it may prove valuable to persons relying on the 

document 

and could prevent fraudulent removal and reattachment of this form to another document.  

CAPACITY CLAIMED BY SIGNER  DESCRIPTION OF ATTACHED DOCUMENT 

 Individual  

 Corporate Officer 
 

  

 Title(s)  Title or Type of Document 

 Partner(s)  Limited   

  General  Number of Pages 

 Attorney-In-Fact   

 Trustee(s)   

 Guardian/Conservator  Date of Document 

 Other:    
Signer is representing: 

Name Of Person(s) Or Entity(ies) 
  

  

  Signer(s) Other Than Named Above 
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ATTACHMENT 6 
HOURLY RATE SCHEDULE FOR EXTRA WORK 

[***ATTACH RATE SCHEDULE***] 
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ATTACHMENT 7 
WORKERS’ COMPENSATION CERTIFICATION 

Labor Code section 3700 in relevant part provides: 

Every employer except the State shall secure the payment of compensation in one or more of the 
following ways: 

a. By being insured against liability to pay compensation by one or more insurers duly 
authorized to write compensation insurance in this state. 
 

b. By securing from the Director of Industrial Relations a certificate of consent to self-
insure, which may be given upon furnishing proof satisfactory to the Director of 
Industrial Relations of ability to self-insure and to pay any compensation that may 
become due to his employees. 

I am aware of the provisions of section 3700 of the Labor Code which require every employer to 
be insured against liability for workers' compensation or to undertake self-insurance in 
accordance with the provisions of that code, and I will comply with such provisions before 
commencing the performance of the Work of this Contract. 

Date:   

Name of Progressive Design-Build Entity:  

Signature:   

Print Name:   

Title:   

(In accordance with Article 5 - commencing at section 1860, chapter 1, part 7, division 2 of the 
Labor Code, the above certificate must be signed and filed with the awarding body prior to 
performing any Work under this Contract.) 
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ATTACHMENT 8 
FUNDING REQUIREMENTS  

 
This Project will be funded in whole or in part by state and/or federal funds, including the Clean 
Water State Revolving Fund (“SRF”).  Agency’s funding agreements for this Project are 
incorporated into this Contract by reference.  PDBE shall comply, and assist Agency in complying, 
with all requirements in and arising out of the funding agreements.    

PDBE shall also comply with all applicable state and/or federal funding requirements including, 
but not limited to, the following, all of which are expressly incorporated herein by reference:   

• SRF Funding Requirements attached hereto as Exhibit “A” 

 

• Federal Funding Requirements attached hereto as Exhibit “B” 

 

• Davis-Bacon Provisions attached hereto as Exhibit “C” 

 

• Davis-Bacon Rates attached hereto as Exhibit “D” 

 

• Disadvantaged Business Enterprise Requirements attached hereto as Exhibit “E” 
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EXHIBIT “A” 
SRF FUNDING REQUIREMENTS 

 

1. ACCESS, INSPECTION, AND PUBLIC RECORDS.  PDBE shall ensure that the State 
Water Board, the Governor of the State, the United States Environmental Protection Agency, the 
Office of Inspector General, any member of Congress, the President of the United States, or any 
authorized representative of the foregoing, will have safe and suitable access to the Project site 
at all reasonable times during Project construction and thereafter for the term of the Contract. 
PDBE acknowledges that, except for a subset of information regarding archaeological records, 
the Project records and locations are public records.    

2. ACCOUNTING AND AUDITING STANDARDS; FINANCIAL MANAGEMENT 
SYSTEMS, RECORDS RETENTION. 

(a) PDBE and its subcontractors must maintain project accounts according to GAAP 
as issued by the Governmental Accounting Standards Board (GASB) or its successor. PDBE and 
its subcontractors must maintain GAAP-compliant project accounts, including GAAP 
requirements relating to the reporting of infrastructure assets. 

(b) PDBE and its subcontractors must comply with federal standards for financial 
management systems. PDBE agrees that, at a minimum, its fiscal control and accounting 
procedures will be sufficient to permit preparation of reports required by the federal government 
and tracking of Project funds to a level of expenditure adequate to establish that such funds have 
not been used in violation of federal or state law or the terms of this Contract. To the extent 
applicable, the PDBE is bound by, and must comply with, the provisions and requirements of the 
federal Single Audit Act of 1984 and 2 CFR Part 200, subpart F, and updates or revisions, thereto. 

(c) Without limitation of the requirement to maintain Project accounts in accordance 
with GAAP, the PDBE and its subcontractors must: 

(i) Establish an official file for the Project which adequately documents all significant 
actions relative to the Project; 

(ii) Establish separate accounts which will adequately and accurately depict all 
amounts received and expended on the Project, including all assistance funds 
received under this Contract; 

(iii) Establish separate accounts which will adequately depict all income received 
which is attributable to the Project; 

(iv) Establish an accounting system which will accurately depict final total costs of the 
Project, including both direct and Indirect Costs;  

(v) Establish such accounts and maintain such records as may be necessary for 
Agency to fulfill federal reporting requirements, including any and all reporting 
requirements under federal tax statutes or regulations; and  

(vi) If force account is used by the PDBE for any phase of the Project, accounts will be 
established which reasonable document all employee hours charged to the Project 
and the associated tasks performed by each employee.  
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(d) "GAAP" means generally accepted accounting principles, the uniform accounting 
and reporting procedures set forth in publications of the American Institute of Certified Public 
Accountants or its successor, or by any other generally accepted authority on such procedures, 
and includes, as applicable, the standards set forth by the Governmental Accounting Standards 
Board or its successor, or the Uniform System of Accounts, as adopted by the California Public 
Utilities Commission for water utilities. 

3. AUDIT.  Agency may call for an audit of financial information relative to the Project if 
Agency determines that an audit is desirable. If an audit is called for, the audit must be performed 
by a certified public accountant independent of the PDBE and at the cost of the PDBE. The audit 
must be in the form required by Agency. Audit disallowances must be returned to the State Water 
Board.  

4. COMPLIANCE WITH LAWS, REGULATIONS, ETC.  PDBE shall, at all times, comply 
with and require its subcontractors to comply with all applicable federal and state laws, rules, 
guidelines, regulations, and requirements. Without limitation of the foregoing, to the extent 
applicable, PDBE shall: 

(i) Comply with the provisions of the adopted environmental mitigation plan, if any, 
for the term of the Contract; 

(ii) Comply with the State Water Board's “Policy for Implementing the Clean Water 
State Revolving Fund,” as amended from time to time, including the Intended Use 
Plan in effect as of the execution date of this Contract. 

(iii) Comply with and require compliance with the state and federal requirements set 
forth elsewhere in this Contract. 

PDBE may not begin project activities that require environmental or other regulatory compliance 
approval prior to receipt of written notice from the Agency that all such clearances have been 
obtained.  

5. COMPUTER SOFTWARE.  PDBE certifies that it has appropriate systems and controls 
in place to ensure that state funds will not be used in the performance of this Contract for the 
acquisition, operation or maintenance of computer software in violation of copyright laws. 

6. CONFLICT OF INTEREST. PDBE certifies that it, its owners, officers, directors, agents, 
representatives, and employees are in compliance with applicable State and federal conflict of 
interest laws and will remain in compliance for the useful life of the Project. PDBE must not have 
any role or relationship with the Agency, that, in effect, substantially limits Agency's ability to 
exercise its rights, including cancellation rights, under the Contract, based on all the facts and 
circumstances.  

7. DATA MANAGEMENT.  PDBE will undertake date management activities so that the 
Project data can be incorporated into statewide data systems.  

8. DEBARRED, DISQUALIFIED, OR EXCLUDED CONTRACTORS. PDBE must not 
contract or allow subcontracting with excluded parties. PDBE must not contract with any party 
who is debarred or suspended or otherwise excluded from or ineligible for participation in any 
work overseen, directed, funded, or administered by the State Water Board program for which 
this funding is authorized. For any work related to this Contract, PDBE must not contract with any 
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individual or organization on the State Water Board’s List of Disqualified Businesses and Persons 
that is identified as debarred or suspended or otherwise excluded from or ineligible for 
participation in any work overseen, directed, funded, or administered by the State Water Board 
program for which funding under this Contract is authorized. The State Water Board’s List of 
Disqualified Businesses and Persons is located at 
http://www.waterboards.ca.gov/water_issues/programs/enforcement/fwa/dbp.sht  ml  

9. DRUG-FREE WORKPLACE. PDBE certifies that it will provide a drug-free workplace in 
compliance with the Drug-Free Workplace Act (Gov. Code. §§ 8350-8357). PDBE shall publish a 
statement notifying employees that the unlawful manufacture, distribution, dispensation, 
possession, or use of a controlled substance is prohibited in the PDBE’s workplace and specifying 
the actions to be taken against employees for violations of the prohibition. PDBE shall follow 
Agency’s drug-free awareness program to inform employees about the dangers of drug abuse in 
the workplace, Agency’s policy of maintaining a drug-free workplace, any available drug 
counseling, rehabilitation and employee assistance programs, and penalties that may be imposed 
upon employees for drug abuse violations. PDBE shall provide that every employee who works 
on the Project receives a copy of the Agency’s drug-free workplace policy statement and agrees 
to abide by the terms of the statement as a condition of employment on the Project.   

10. FRAUD AND MISUSE OF PUBLIC FUNDS. All requests for disbursement must be 
accurate and signed by the PDBE under penalty of perjury. All costs submitted pursuant to this 
Contract must only be for the work or tasks set forth in this Contract. Any costs for which the 
PDBE is seeking reimbursement shall not be reimbursed from any other source. Double or 
multiple billing for time, services, or any other cost is improper and will not be compensated. Any 
suspected occurrences of fraud, forgery, embezzlement, theft, or any other misuse of public funds 
may result in suspension of disbursements and, notwithstanding any other section in this 
Contract, the termination of this Contract requiring the immediate repayment of all funds disbursed 
hereunder. Additionally, the Deputy Director of the Division may request an audit and refer the 
matter to the Attorney General’s Office or the appropriate district attorney’s office for criminal 
prosecution or the imposition of civil liability.  

11. INDEMNIFICATION.  Any contractual provision in which the PDBE or any subcontractor 
indemnifies, defends, or holds harmless Agency shall include or shall be read to include 
indemnifying, defending, and holding harmless the State Water Board and any trustee, and their 
officers, employees, and agents for the bonds financing the Project, if any, to the same extent as 
is provided Agency. 

12. INSPECTION. Throughout the useful life of the Project, the State Water Board shall have 
the right to inspect the Project area to ascertain compliance with this Contract. 

13. LIENS. PDBE must not make any pledge of or place any lien on the Project or Project 
assets except upon consent of the Agency. 

14. NON-DISCRIMINATION PROVISIONS. 

(a) PDBE and its subcontractors must comply with Government Code section 11135 
and the implementing regulations (Cal. Code Regs, tit. 2, § 11140 et seq.), including, but not 
limited to, ensuring that no person is unlawfully denied full and equal access to the benefits of, or 
unlawfully subjected to discrimination in the operation of, the Project or System on the basis of 
sex, race, color, religion, ancestry, national origin, ethnic group identification, age, mental 

http://www.waterboards.ca.gov/water_issues/programs/enforcement/fwa/dbp.shtml
http://www.waterboards.ca.gov/water_issues/programs/enforcement/fwa/dbp.shtml
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disability, physical disability, medical condition, genetic information, marital status, or sexual 
orientation as such terms are defined under California law, for as long as the PDBE and its 
subcontractors for the duration of the Project. 

(b) PDBE and its subcontractors must comply with the federal American with 
Disabilities Act of 1990 and implementing regulations as required by Government Code section 
11135(b). 

(c) PDBE’s obligations under this section shall survive the term of this Contract. 

(d) During the performance of this Contract, PDBE and its subcontractors must not 
unlawfully discriminate, harass, or allow harassment against any employee or applicant for 
employment because of sex, race, color, ancestry, religious creed, national origin, sexual 
orientation, physical disability (including HIV and AIDS), mental disability, medical condition 
(cancer), age (over 40), marital status, denial of family care leave, or genetic information, gender, 
gender identity, gender expression, or military and veteran status. 

(e) PDBE and its subcontractors must ensure that the evaluation and treatment of 
their employees and applicants for employment are free from such discrimination and 
harassment. 

(f) PDBE and its subcontractors must comply with the provisions of the Fair 
Employment and Housing Act and the applicable regulations promulgated thereunder. (Gov. 
Code, §12990, subds. (a)-(f) et seq.;Cal. Code Regs., tit. 2, § 7285 et seq.) Such regulations are 
incorporated into this Contract by reference and made a part hereof as if set forth in full. 

(g) PDBE and its subcontractors must comply with all applicable federal civil rights 
regulations, including statutory and national policy requirements. (2 CFR § 200.300). This 
includes, to the greatest extent practicable and to the extent permitted by law, the requirement to 
respect and protect the freedom of persons and organizations to engage in political and religious 
speech. (Executive Order 13798). 

(h) PDBE and its subcontractors must give written notice of their obligations under this 
clause to labor organizations with which they have a collective bargaining or other agreement. 

(i) PDBE must include the nondiscrimination and compliance provisions of this clause 
in all subcontracts to perform work under this Contract. 

15. RECORDS, INSPECTION, AUDITS, AND INTERVIEWS; RECORDS RETENTION.  
PDBE and its subcontractors shall maintain separate books, records and other material relative 
to Project.  PDBE and its subcontractors shall provide copies of all books, records and other 
materials to the Agency prior completing their work on the Project. PDBE shall maintain such 
records for a minimum of thirty-six (36) years after Project Completion. PDBE and its 
subcontractors shall make such books, records, and other material available at all reasonable 
times (at a minimum during normal business hours) to inspection, copying, and audit by the State 
Water Board, the Bureau of State Audits, the United States Environmental Protection Agency 
(USEPA), the Office of Inspector General, the Internal Revenue Service, the Governor, or any 
authorized representatives of the aforementioned.  PDBE shall allow and shall require its 
subcontractors to allow interviews during normal business hours of any employees who might 
reasonably have information related to such records.  PDBE agrees to include a similar duty 
regarding audit, interviews, and records retention in any contract or subcontract related to the 
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performance of the Contract.  The provisions of this section shall survive the expiration or 
termination of the Contract. 

16. STATE WATER BOARD RIGHTS IN DATA. PDBE agrees that all data, plans, drawings, 
specifications, reports, computer programs, operating manuals, notes, and other written or 
graphic work produced in the performance of the Contract are subject to the rights of the State as 
set forth in this section.  The State shall have the right to reproduce, publish, and use all such 
work, or any part thereof, in any manner and for any purposes whatsoever and to authorize others 
to do so.  As to any work which is copyrighted by Agency, the State reserves a royalty-free, 
nonexclusive, and irrevocable license to reproduce, publish, and use such work, or any part 
thereof, and to authorize others to do so.  PDBE may disclose, disseminate and use in whole or 
in part, any final form data and information received, collected, and developed under this Contract, 
subject to appropriate acknowledgement of credit to the State Water Board for financial support. 
PDBE shall not utilize the materials for any profit-making venture or sell or grant rights to a third 
party who intends to do so. 

17. UNION ACTIVITIES.  PDBE hereby acknowledges the applicability of Government Code 
sections 16645 through 16649 to this Contract. PDBE certifies that none of the Project funds will 
be used to assist, promote, or deter union organizing. If PDBE incurs costs or makes expenditures 
to assist, promote, or deter union organizing, the Recipient will maintain records sufficient to show 
that no reimbursement from Project funds has been sought for these costs and PDBE shall 
provide those records to the Attorney General upon request.  

18. EXECUTIVE ORDER N-6-22.  Executive Order N-6-22 issued by Governor Gavin 
Newsom on March 4, 2022, directs all agencies and departments that are subject to the 
Governor’s authority to (a) terminate any contracts with any individuals or entities that are 
determined to be a target of economic sanctions against Russia and Russian entities and 
individuals; and (b) refrain from entering into any new contracts with such individuals or entities 
while the aforementioned sanctions are in effect.  Executive Order N-6-22 also requires that any 
contractor that: (1) currently has a contract with the Agency funded through grant funds provided 
by the State of California; and/or (2) submits a bid or proposal or otherwise proposes to or enter 
into or renew a contract with the Agency funded by State of California grant funds, certify that the 
person is not the target of any economic sanctions against Russia and Russian entities and 
individuals.  PDBE certifies that the PDBE is not a target of any economic sanctions against 
Russian and Russian entities and individuals as discussed in Executive Order N-6-22. 
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EXHIBIT “B” 
FEDERAL FUNDING REQUIREMENTS 

 
1. RESERVED  

(a) Appendix II to Part 200 (A) -  Remedies: The parties shall comply with the 
administrative, contractual, or legal remedies in the Contract for when PDBE violates or breaches 
the Contract terms and shall comply with the applicable sanctions and penalties as appropriate in 
the Contract.  

(b) Appendix II to Part 200 (B) - Termination for Cause/Convenience.  The parties 
shall comply with the termination for cause provision and the termination for convenience 
provision in the Contract. 

(c) Appendix II to Part 200 (C) – Equal Employment Opportunity:  Since the Contract 
meets the definition of a “federal assisted construction contract” in 41 CFR § 60-1.3, PDBE agrees 
as follows during the performance of the Contract:   

(i) PDBE will not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, sexual orientation, gender identity, or national 
origin. The PDBE will take affirmative action to ensure that applicants are employed, and that 
employees are treated during employment without regard to their race, color, religion, sex, sexual 
orientation, gender identity, or national origin. Such action shall include, but not be limited to the 
following:  Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms of compensation; and selection for training, 
including apprenticeship. PDBE agrees to post in conspicuous places, available to employees 
and applicants for employment, notices to be provided setting forth the provisions of this 
nondiscrimination clause.   

(ii) PDBE will, in all solicitations or advertisements for employees placed by or 
on behalf of the PDBE, state that all qualified applicants will receive consideration for employment 
without regard to race, color, religion, sex, sexual orientation, gender identity, or national origin. 

(iii) PDBE will not discharge or in any other manner discriminate against any 
employee or applicant for employment because such employee or applicant has inquired about, 
discussed, or disclosed the compensation of the employee or applicant or another employee or 
applicant. This provision shall not apply to instances in which an employee who has access to the 
compensation information of other employees or applicants as a part of such employee's essential 
job functions discloses the compensation of such other employees or applicants to individuals 
who do not otherwise have access to such information, unless such disclosure is in response to 
a formal complaint or charge, in furtherance of an investigation, proceeding, hearing, or action, 
including an investigation conducted by the employer, or is consistent with the PDBE's legal duty 
to furnish information. 

(iv) PDBE will send to each labor union or representative of workers with which 
he has a collective bargaining agreement or other contract or understanding, a notice to be 
provided advising the said labor union or workers' representatives of PDBE's commitments under 
this section, and shall post copies of the notice in conspicuous places available to employees and 
applicants for employment. 

(v) PDBE will comply with all provisions of Executive Order 11246 of 

https://www.law.cornell.edu/definitions/index.php?width=840&amp;height=800&amp;iframe=true&amp;def_id=11ed7b108f4f698848db076411872c73&amp;term_occur=26&amp;term_src=Title%3A41%3ASubtitle%3AB%3AChapter%3A60%3APart%3A60-1%3ASubpart%3AA%3A60-1.4
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September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor. 

(vi) PDBE will furnish all information and reports required by Executive Order 
11246 of September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or 
pursuant thereto, and will permit access to his books, records, and accounts by the administering 
agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such 
rules, regulations, and orders.  

(vii) In the event of PDBE's noncompliance with the nondiscrimination clauses 
of Contract or with any of the said rules, regulations, or orders, this Contract may be canceled, 
terminated, or suspended in whole or in part and PDBE may be declared ineligible for further 
Government contracts or federally assisted construction contracts in accordance with procedures 
authorized in Executive Order 11246 of September 24, 1965, and such other sanctions may be 
imposed and remedies invoked as provided in Executive Order 11246 of September 24, 1965, or 
by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.  

(viii) PDBE will include the portion of the sentence immediately preceding 
paragraph (i) and the provisions of paragraphs (i) through (vii) in every subcontract or purchase 
order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant 
to section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be 
binding upon each subcontractor or vendor. PDBE will take such action with respect to any 
subcontract or purchase order as the administering agency may direct as a means of enforcing 
such provisions, including sanctions for noncompliance: 

(d) Provided, however, that in the event the PDBE becomes involved in, or is 
threatened with, litigation with a subcontractor or vendor as a result of such direction by the 
administering agency, the PDBE may request the United States to enter into such litigation to 
protect the interests of the United States. 

(e) Agency further agrees that it will be bound by the above equal opportunity clause 
with respect to its own employment practices when it participates in federally assisted construction 
work: Provided, That if the Agency so participating is a State or local government, the above equal 
opportunity clause is not applicable to any agency, instrumentality or subdivision of such 
government which does not participate in work on or under the Construction Contract. 

(f) Agency agrees that it will assist and cooperate actively with the administering 
agency and the Secretary of Labor in obtaining the compliance of the PDBE and subcontractors 
with the equal opportunity clause and the rules, regulations, and relevant orders of the Secretary 
of Labor, that it will furnish the administering agency and the Secretary of Labor such information 
as they may require for the supervision of such compliance, and that it will otherwise assist the 
administering agency in the discharge of the agency's primary responsibility for securing 
compliance.   

(g) Agency further agrees that it will refrain from entering into any contract or contract 
modification subject to Executive Order 11246 of September 24, 1965, with a contractor debarred 
from, or who has not demonstrated eligibility for, Government contracts and federally assisted 
construction contracts pursuant to the Executive Order and will carry out such sanctions and 
penalties for violation of the equal opportunity clause as may be imposed upon contractors and 
subcontractors by the administering agency or the Secretary of Labor pursuant to Part II, Subpart 
D of the Executive Order. In addition, the Agency agrees that if it fails or refuses to comply with 

https://www.law.cornell.edu/definitions/index.php?width=840&amp;height=800&amp;iframe=true&amp;def_id=22edf9acbb0b836eba994727b86adedf&amp;term_occur=16&amp;term_src=Title%3A41%3ASubtitle%3AB%3AChapter%3A60%3APart%3A60-1%3ASubpart%3AA%3A60-1.4
https://www.law.cornell.edu/definitions/index.php?width=840&amp;height=800&amp;iframe=true&amp;def_id=22edf9acbb0b836eba994727b86adedf&amp;term_occur=16&amp;term_src=Title%3A41%3ASubtitle%3AB%3AChapter%3A60%3APart%3A60-1%3ASubpart%3AA%3A60-1.4
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these undertakings, the administering agency may take any or all of the following actions: cancel, 
terminate, or suspend in whole or in part the grant (contract, loan, insurance, guarantee) for this 
project; refrain from extending any further assistance to the applicant under the program with 
respect to which the failure or refund occurred until satisfactory assurance of future compliance 
has been received from such applicant; and refer the case to the Department of Justice for 
appropriate legal proceedings. 

(h) Appendix II to Part 200 (D), (E) – Davis-Bacon Act; Contract Work Hours and 
Safety Standards Act:   PDBE shall comply with 40 U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 
(labor standards originally enacted as the Davis- Bacon Act, the Contract Work Hours and Safety 
Standards Act, the Copeland Anti-Kickback Act), which are included in this Contract.    

(i) Appendix II to Part 200 (F) – Rights to Inventions Made Under a Contract or 
Agreement:  This provision is not applicable to the Contract..   

(j) Appendix II to Part 200 (G) – Clean Air Act and Federal Water Pollution Control 
Act:  PDBE shall comply with the following:  

(i) Pursuant to the Clean Air Act, (1) PDBE agrees to comply with all 
applicable standards, orders or regulations issued pursuant to the Clean Air Act, as amended, 42 
U.S.C. § 7401 et seq., (2) PDBE agrees to report each violation to the Agency and understands 
and agrees that the Agency will, in turn, report each violation as required to assure notification to 
the Federal awarding agency and the appropriate Environmental Protection District Regional 
Office, and (3) PDBE agrees to include these requirements in each subcontract exceeding 
$150,000. 

(ii) Pursuant to the Federal Water Pollution Control Act, (1) PDBE agrees to 
comply with all applicable standards, orders or regulations issued pursuant to the Federal Water 
Pollution Control Act, as amended, 33 U.S.C. 1251 et seq., (2) PDBE agrees to report each 
violation to the Agency and understands and agrees that the Agency will, in turn, report each 
violation as required to assure notification to the Federal awarding agency and the appropriate 
Environmental Protection Agency Regional Office, and (3) PDBE agrees to include these 
requirements in each subcontract exceeding $150,000. 

(k) Appendix II to Part 200 (H) – Debarment and Suspension:   

(i) This Contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 
2 C.F.R. pt. 3000. As such PDBE is required to verify that none of the PDBE’s principals (defined 
at 2 C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 
C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935). 

(ii) PDBE must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 
subpart C and must include a requirement to comply with these regulations in any lower tier 
covered transaction it enters into. 

(iii) This certification is a material representation of fact relied upon by Agency. 
If it is later determined that PDBE did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. 
pt. 3000, subpart C, in addition to remedies available to the Agency, the Federal Government 
may pursue available remedies, including but not limited to suspension and/or debarment. 

(iv) PDBE agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart 
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C and 2 C.F.R. pt. 3000, subpart C throughout the Contract. PDBE further agrees to include a 
provision requiring such compliance in its subcontracts. 

(v) PDBE warrants that it is not debarred, suspended, or otherwise excluded 
from or ineligible for participation in any federal programs. PDBE also agrees to verify that all 
subcontractors performing work under this Contract are not debarred, disqualified, or otherwise 
prohibited from participation in accordance with the requirements above.  PDBE further agrees to 
notify the Agency in writing immediately if PDBE or its subcontractors are not in compliance during 
the term of this Contract.   

(l) Appendix II to Part 200 (I) – Byrd Anti-Lobbying Act:   

(i) Contractors that apply or bid for an award exceeding $100,000 must file 
the required certification. Each tier certifies to the tier above that it will not and has not used 
Federal appropriated funds to pay any person or organization for influencing or attempting to 
influence an officer or employee of any agency, a member of Congress, officer or employee of 
Congress, or an employee of a member of Congress in connection with obtaining any Federal 
contract, grant or any other award covered by 31 U.S.C. 1352. Each tier must also disclose any 
lobbying with non-Federal funds that takes place in connection with obtaining any Federal award. 
Such disclosures are forwarded from tier to tier up to the recipient who in turn will forward the 
certification(s) to the awarding agency.   

(m) Appendix II to Part 200 (J) – §200.323 Procurement of Recovered Materials:  

(i) PDBE shall comply with section 6002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and Recovery Act. The requirements of Section 6002 
include procuring only items designated in guidelines of the Environmental Protection Agency 
(EPA) at 40 C.F.R. part 247 that contain the highest percentage of recovered materials 
practicable, consistent with maintaining a satisfactory level of competition, where the purchase 
price of the item exceeds $10,000 or the value of the quantity acquired during the preceding fiscal 
year exceeded $10,000; procuring solid waste management services in a manner that maximizes 
energy and resource recovery; and establishing an affirmative procurement. 

(ii) In the performance of this Contract, the PDBE shall make maximum use of 
products containing recovered materials that are EPA-designated items unless the product cannot 
be acquired: competitively within a timeframe providing for compliance with the contract 
performance schedule; meeting contract performance requirements; or at a reasonable price. 

(iii) Information about this requirement, along with the list of EPA-designate 
items, is available at EPA’s Comprehensive Procurement Guidelines web site, 
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program.  

(iv) PDBE also agrees to comply with all other applicable requirements of 
Section 6002 of the Solid Waste Disposal Act.” 

(n) Appendix II to Part 200 (K) – §200.216 Prohibition on Certain Telecommunications 
and Video Surveillance Services or Equipment: 

(i) PDBE shall not contract (or extend or renew a contract) to procure or obtain 
equipment, services, or systems that uses covered telecommunications equipment or services as 
a substantial or essential component of any system, or as critical technology as part of any system 

https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program
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funded under this Contract. As described in Public Law 115–232, section 889, covered 
telecommunications equipment is telecommunications equipment produced by Huawei 
Technologies Company or ZTE Corporation (or any subsidiary or affiliate of such entities). 

(1) For the purpose of public safety, security of government facilities, 
physical security surveillance of critical infrastructure, and other national security purposes, video 
surveillance and telecommunications equipment produced by Hytera Communications 
Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology Company 
(or any subsidiary or affiliate of such entities). 

(2) Telecommunications or video surveillance services provided by 
such entities or using such equipment. 

(3) Telecommunications or video surveillance equipment or services 
produced or provided by an entity that the Secretary of Defense, in consultation with the Director 
of the National Intelligence or the Director of the Federal Bureau of Investigation, reasonably 
believes to be an entity owned or controlled by, or otherwise connected to, the government of a 
covered foreign country. 

(ii) See Public Law 115-232, section 889 for additional information. 

(o) Appendix II to Part 200 (L) – §200.322 Domestic Preferences for Procurement: 

(i) PDBE shall, to the greatest extent practicable, purchase, acquire, or use 
goods, products, or materials produced in the United States (including but not limited to iron, 
aluminum, steel, cement, and other manufactured products). The requirements of this section 
must be included in all subcontracts. 

(ii) For purposes of this section: 

(1) “Produced in the United States’’ means, for iron and steel products, 
that all manufacturing processes, from the initial melting stage through the application of coatings, 
occurred in the United States. 

(2) ‘‘Manufactured products’’ means items and construction materials 
composed in whole or in part of nonferrous metals such as aluminum; plastics and polymer-based 
products such as polyvinyl chloride pipe; aggregates such as concrete; glass, including optical 
fiber; and lumber.  

https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8268A4F099-B011E8B2A4A-B44E977C29C)&originatingDoc=N455EC040DD6E11EAA43FA59EB630F6E1&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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EXHIBIT “C” 
DAVIS-BACON PROVISIONS 

 
(a) Davis-Bacon Provisions.  PDBE shall comply with 40 U.S.C. 3141-3148 and 40 

U.S.C. 3701-3708 (labor standards originally enacted as the Davis- Bacon Act, the Contract Work 
Hours and Safety Standards Act, the Copeland Anti-Kickback Act), which are incorporated into 
the Contract by this reference.  This includes, but is not limited to, the following provisions: 

(i) Minimum wages. 

(1) All laborers and mechanics employed or working upon the site of 
the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the project), will be paid unconditionally and not less often than 
once a week, and without subsequent deduction or rebate on any account (except such payroll 
deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland 
Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist between the PDBE and 
such laborers and mechanics. Contributions made or costs reasonably anticipated for bona fide 
fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics 
are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph 
(d)(i)(4) of this section; also, regular contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or programs which cover the 
particular weekly period, are deemed to be constructively made or incurred during such weekly 
period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits 
on the wage determination for the classification of work actually performed, without regard to skill, 
except as provided in section (d)(iv). Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each classification for the time actually 
worked therein: Provided, That the employer's payroll records accurately set forth the time spent 
in each classification in which work is performed. The wage determination (including any 
additional classification and wage rates conformed under paragraph (d)(i)(2) of this section) and 
the Davis-Bacon poster (WH-1321) shall be posted at all times by the PDBE and its 
subcontractors at the site of the work in a prominent and accessible place where it can be easily 
seen by the workers. 

(2)  

a. The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in the wage determination and which 
is to be employed under the Contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an additional classification and wage rate and 
fringe benefits therefore only when the following criteria have been met: 

i. The work to be performed by the classification 
requested is not performed by a classification in the wage determination; and 

ii. The classification is utilized in the area by the 
construction industry; and 
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iii. The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the wage rates contained in the wage 
determination. 

b. If the PDBE and the laborers and mechanics to be employed 
in the classification (if known), or their representatives, and the contracting officer agree on the 
classification and wage rate (including the amount designated for fringe benefits where 
appropriate), a report of the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, U.S. Department of Labor, Washington, DC 20210. 
The Administrator, or an authorized representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the contracting officer or 
will notify the contracting officer within the 30-day period that additional time is necessary. 

c. In the event the PDBE, the laborers or mechanics to be 
employed in the classification or their representatives, and the contracting officer do not agree on 
the proposed classification and wage rate (including the amount designated for fringe benefits, 
where appropriate), the contracting officer shall refer the questions, including the views of all 
interested parties and the recommendation of the contracting officer, to the Administrator for 
determination. The Administrator, or an authorized representative, will issue a determination 
within 30 days of receipt and so advise the contracting officer or will notify the contracting officer 
within the 30-day period that additional time is necessary. 

d. The wage rate (including fringe benefits where appropriate) 
determined pursuant to paragraphs (d)(i)(2) (b) or (c) of this section, shall be paid to all workers 
performing work in the classification under this Contract from the first day on which work is 
performed in the classification. 

(3) Whenever the minimum wage rate prescribed in the Contract for a 
class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, 
the PDBE shall either pay the benefit as stated in the wage determination or shall pay another 
bona fide fringe benefit or an hourly cash equivalent thereof. 

(4) If the PDBE does not make payments to a trustee or other third 
person, the PDBE may consider as part of the wages of any laborer or mechanic the amount of 
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, 
Provided, That the Secretary of Labor has found, upon the written request of the PDBE, that the 
applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require 
the PDBE to set aside in a separate account assets for the meeting of obligations under the plan 
or program. 

(ii) Withholding. The Agency shall upon its own action or upon written request 
of an authorized representative of the Department of Labor withhold or cause to be withheld from 
the PDBE under this Contract or any other Federal contract with the same prime contractor, or 
any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which 
is held by the same prime contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the PDBE or any subcontractor the full amount of wages required by the 
Contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, 
or helper, employed or working on the site of the work (or under the United States Housing Act of 
1937 or under the Housing Act of 1949 in the construction or development of the project), all or 



24482.00036\42293563.1 

 

 

A8 - 14 

 

part of the wages required by the Contract, the Agency may, after written notice to the PDBE, 
sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of 
any further payment, advance, or guarantee of funds until such violations have ceased. 

(iii) Payrolls and basic records. 

(1) Payrolls and basic records relating thereto shall be maintained by 
the PDBE during the course of the work and preserved for a period of three years thereafter for 
all laborers and mechanics working at the site of the work (or under the United States Housing 
Act of 1937, or under the Housing Act of 1949, in the construction or development of the project). 
Such records shall contain the name, address, and social security number of each such worker, 
his or her correct classification, hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described 
in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29 
CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs 
reasonably anticipated in providing benefits under a plan or program described in section 
1(b)(2)(B) of the Davis-Bacon Act, the PDBE shall maintain records which show that the 
commitment to provide such benefits is enforceable, that the plan or program is financially 
responsible, and that the plan or program has been communicated in writing to the laborers or 
mechanics affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under approved programs 
shall maintain written evidence of the registration of apprenticeship programs and certification of 
trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates 
prescribed in the applicable programs. 

(2)  

a. The PDBE shall submit weekly for each week in which any 
Contract work is performed a copy of all payrolls to the Bureau of Reclamation if the agency is a 
party to the contract, but if the agency is not such a party, the PDBE will submit the payrolls to 
the applicant, sponsor, or owner, as the case may be, for transmission to the Bureau of 
Reclamation. The payrolls submitted shall set out accurately and completely all of the information 
required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and 
home addresses shall not be included on weekly transmittals. Instead the payrolls shall only need 
to include an individually identifying number for each employee (e.g., the last four digits of the 
employee's social security number). The required weekly payroll information may be submitted in 
any form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour 
Division Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The 
PDBE is responsible for the submission of copies of payrolls by all subcontractors. Contractors 
and subcontractors shall maintain the full social security number and current address of each 
covered worker, and shall provide them upon request to the (write in name of appropriate federal 
agency) if the agency is a party to the Contract, but if the agency is not such a party, the PDBE 
will submit them to the applicant, sponsor, or owner, as the case may be, for transmission to the 
(write in name of agency), the PDBE, or the Wage and Hour Division of the Department of Labor 
for purposes of an investigation or audit of compliance with prevailing wage requirements. It is 
not a violation of this section for a prime contractor to require a subcontractor to provide addresses 
and social security numbers to the prime contractor for its own records, without weekly submission 
to the sponsoring government agency (or the applicant, sponsor, or owner).  
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b. Each payroll submitted shall be accompanied by a 
“Statement of Compliance,” signed by the PDBE or subcontractor or his or her agent who pays 
or supervises the payment of the persons employed under the Contract and shall certify the 
following: 

i. That the payroll for the payroll period contains the 
information required to be provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the 
appropriate information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, 
and that such information is correct and complete; 

ii. That each laborer or mechanic (including each 
helper, apprentice, and trainee) employed on the Contract during the payroll period has been paid 
the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full wages earned, other than permissible 
deductions as set forth in Regulations, 29 CFR part 3; 

iii. That each laborer or mechanic has been paid not 
less than the applicable wage rates and fringe benefits or cash equivalents for the classification 
of work performed, as specified in the applicable wage determination incorporated into the 
Contract. 

c. The weekly submission of a properly executed certification 
set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission 
of the “Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section. 

d. The falsification of any of the above certifications may 
subject the PDBE or subcontractor to civil or criminal prosecution under section 1001 of title 18 
and section 231 of title 31 of the United States Code. 

(3) The PDBE or subcontractor shall make the records required under 
paragraph (c)(iii)(1) of this section available for inspection, copying, or transcription by authorized 
representatives of the Agency or the Department of Labor, and shall permit such representatives 
to interview employees during working hours on the job. If the PDBE or subcontractor fails to 
submit the required records or to make them available, the Federal agency may, after written 
notice to the PDBE, sponsor, applicant, or owner, take such action as may be necessary to cause 
the suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to 
submit the required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12. 

(iv) Apprentices and trainees - 

(1) Apprentices. Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are employed pursuant to and 
individually registered in a bona fide apprenticeship program registered with the U.S. Department 
of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer 
and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person 
is employed in his or her first 90 days of probationary employment as an apprentice in such an 
apprenticeship program, who is not individually registered in the program, but who has been 
certified by the Office of Apprenticeship Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an 
apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft 
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classification shall not be greater than the ratio permitted to the PDBE as to the entire work force 
under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is 
not registered or otherwise employed as stated above, shall be paid not less than the applicable 
wage rate on the wage determination for the classification of work actually performed. In addition, 
any apprentice performing work on the job site in excess of the ratio permitted under the registered 
program shall be paid not less than the applicable wage rate on the wage determination for the 
work actually performed. Where a PDBE is performing construction on a project in a locality other 
than that in which its program is registered, the ratios and wage rates (expressed in percentages 
of the journeyman's hourly rate) specified in the PDBE's or subcontractor's registered program 
shall be observed. Every apprentice must be paid at not less than the rate specified in the 
registered program for the apprentice's level of progress, expressed as a percentage of the 
journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid 
fringe benefits in accordance with the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount 
of fringe benefits listed on the wage determination for the applicable classification. If the 
Administrator determines that a different practice prevails for the applicable apprentice 
classification, fringes shall be paid in accordance with that determination. In the event the Office 
of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an apprenticeship program, the PDBE will no 
longer be permitted to utilize apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved. 

(2) Trainees. Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the work performed unless they are 
employed pursuant to and individually registered in a program which has received prior approval, 
evidenced by formal certification by the U.S. Department of Labor, Employment and Training 
Administration. The ratio of trainees to journeymen on the job site shall not be greater than 
permitted under the plan approved by the Employment and Training Administration. Every trainee 
must be paid at not less than the rate specified in the approved program for the trainee's level of 
progress, expressed as a percentage of the journeyman hourly rate specified in the applicable 
wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of 
the trainee program. If the trainee program does not mention fringe benefits, trainees shall be 
paid the full amount of fringe benefits listed on the wage determination unless the Administrator 
of the Wage and Hour Division determines that there is an apprenticeship program associated 
with the corresponding journeyman wage rate on the wage determination which provides for less 
than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who 
is not registered and participating in a training plan approved by the Employment and Training 
Administration shall be paid not less than the applicable wage rate on the wage determination for 
the classification of work actually performed. In addition, any trainee performing work on the job 
site in excess of the ratio permitted under the registered program shall be paid not less than the 
applicable wage rate on the wage determination for the work actually performed. In the event the 
Employment and Training Administration withdraws approval of a training program, the PDBE will 
no longer be permitted to utilize trainees at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved. 

(3) Equal employment opportunity. The utilization of apprentices, 
trainees and journeymen under this part shall be in conformity with the equal employment 
opportunity requirements of Executive Order 11246, as amended, and 29 CFR part 30. 
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(v) Compliance with Copeland Act requirements. The PDBE shall comply with 
the requirements of 29 CFR part 3, which are incorporated by reference in this Contract. 

(vi) Subcontracts. The PDBE or subcontractor shall insert in any subcontracts 
the clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the Agency 
may by appropriate instructions require, and also a clause requiring the subcontractors to include 
these clauses in any lower tier subcontracts. The PDBE shall be responsible for the compliance 
by any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5. 

(vii) Contract termination: debarment. A breach of the contract clauses in 29 
CFR 5.5 may be grounds for termination of the Contract, and for debarment as a contractor and 
a subcontractor as provided in 29 CFR 5.12. 

(viii) Compliance with Davis-Bacon and Related Act requirements. All rulings 
and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this Contract. 

(ix) Disputes concerning labor standards. Disputes arising out of the labor 
standards provisions of this Contract shall not be subject to the general disputes clause of this 
Contract. Such disputes shall be resolved in accordance with the procedures of the Department 
of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include 
disputes between the PDBE (or any of its subcontractors) and the Agency, the U.S. Department 
of Labor, or the employees or their representatives. 

(x) Certification of eligibility. 

(1) By entering into this Contract, the PDBE certifies that neither it (nor 
he or she) nor any person or firm who has an interest in the PDBE's firm is a person or firm 
ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 
29 CFR 5.12(a)(1). 

(2) No part of this Contract shall be subcontracted to any person or firm 
ineligible for award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 
29 CFR 5.12(a)(1). 

(3) The penalty for making false statements is prescribed in the U.S. 
Criminal Code, 18 U.S.C. 1001. 

(b) Contract Work Hours and Safety Standards Act  

(i) Overtime Requirements.  No contractor or subcontractor contracting for 
any part of the Contract work which may require or involve the employment of laborers or 
mechanics shall require or permit any such laborer or mechanic in any workweek in which he or 
she is employed on such work to work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less than one and one-half times the 
basic rate of pay for all hours worked in excess of forty hours in such workweek.   

(ii) Violation; liability for unpaid wages; liquidated damages.  In the event of 
any violation of the clause set forth in paragraph (i) of this Section the PDBE and any 
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such 
contractor and subcontractor shall be liable to the United States (in the case of work done under 
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contract for the District of Columbia or a territory, to such District or to such territory), for liquidated 
damages. Such liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause set forth in 
paragraph (i) of this Section, in the sum of $10 for each calendar day on which such individual 
was required or permitted to work in excess of the standard workweek of forty hours without 
payment of the overtime wages required by the clause set forth in paragraph (i) of this Section. 

(iii) Withholding for unpaid wages and liquidated damages.  The Agency shall 
upon its own action or upon written request of an authorized representative of the Department of 
Labor withhold or cause to be withheld, from any moneys payable on account of work performed 
by the PDBE or subcontractor under any such contract or any other Federal contract with the 
PDBE, or any other federally-assisted contract subject to the Contract Work Hours and Safety 
Standards Act, which is held by the PDBE, such sums as may be determined to be necessary to 
satisfy any liabilities of PDBE or subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (ii) of this section.   

(iv) Subcontracts.  PDBE or subcontractor shall insert in any subcontracts the 
clauses set forth in paragraph (ii) through (iv) of this Section and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The PDBE shall be 
responsible for compliance by any subcontractor or lower tier subcontractor with the clauses set 
forth in paragraphs (i) through (iv) of this Section. 
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EXHIBIT “D” 
DAVIS-BACON RATES 

 
 
[***INSERT APPLICABLE FEDERAL PREVAILING WAGE RATES FOR THE PROJECT, THE 
ENTIRE PACKAGE OF RATES MUST BE PHYSICALLY INSERTED PRIOR TO EXECUTION 

BY THE DISTRICT AND CONTRACTOR***] 
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EXHIBIT “E” 
DBE REQUIREMENTS 
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